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[Tips to Trainer]

This training material is created to be used by all of those who teach mediation 

(trainers) and those who learn mediation (mediators and candidates) according to 

their level and necessity.

Almost all PPT texts are created for those who receive mediation training.

The footnotes of PPT slides are for mediation trainers ([Tips to Trainer]). In 

addition, slides with "For Trainers" indicated on the upper right corner are 

created for mediation trainers.

5



[Tips to Trainer]

Improvement of mediation can be achieved by carrying out actual mediation as 

much as possible and closely reviewing the process and results.

Further, preparing training materials as a trainer of mediation and conducting 

mediation in addition to receiving mediation training on a regular basis are 

thought to contribute to the improvement.

I (Inaba) received a lot of training in the United States, and have been conducting 

mediation training since the year 2000 in Japan and other countries 

(improvement support of mediation conducted at courts in Indonesia, Mongolia, 

Nepal, Cambodia, etc. as part of legal improvement support through JICA).

I also prepared training materials for mediation in Japan and other countries 

where support was provided. In 2004 and 2005 I served as chief editor in 

preparing basic and intermediate editions of mediation training materials for the 

Japan Association of Arbitrators (JAA). These materials are referenced, 

translated, and utilized in the above-mentioned countries. However, since 2005 

there have been developments in mediation methodology and theory, and my 

own training has also changed. Under these circumstances, since I conducted 3-

day training this time (2016 - 2017) in Nepal as a part of cooperation for 

expanding the mediation system there, I decided to prepare training materials in 

English based on the results, with the cooperation of Satoko Tomita, Esq., who is 

the expert with long experience there.

I hope that many people will utilize them.
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Please note that these training materials can be used freely, as long as the 

licensing requirements described below are met. It will be worthwhile to prepare it 

in JICA international projects, if many people will use it.
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If the training continues two or three days, please indicate the whole picture of 

the program. If you can explain why the whole picture is such, explain that as 

well.

Especially if the training has a specific purpose and points to be emphasized, let's 

explain it as much as possible.
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This training has two objectives (what the provider wants).

As the first one of the objectives, the mediation techniques should be learned 

ñfrom the basics by the first learnerò and ñon a new note by those who have 

already learned" (for mediators).

As the second objective, the content of training and how to proceed with it should 

be learned (for trainers).

Depending on the objectives, you can use the materials in any case by 

simplifying some parts, adding something, and/or switching around the order of 

contents.

As a way to do that, the essence of training that I (Inaba) am doing in Japan and 

abroad will be generously provided.

While the outcome is a more specific objective (what the recipient can realize), 

mediation can be properly conducted in the organization (e.g. court) to which 

persons belong (mediators) and training can be done with this material (trainers).
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[Tips to Trainer]

1. The attitude to understand is important, but people tend to absorb knowledge 

by all means. In order to gain the most from experience, you should avoid the 

attitude like that of an honor student who tries to understand everything.

2. The materials can be taken home, and I'd like you to utilize them effectively. 

Various things are devised in training. It is very important to recall the contents of 

training.

3. Mediation training is not a lecture. Therefore, it is important for you to 

participate in person.

4. Mediation training gives stimulation to the processes and thinking that you 

normally think natural. A small sense of discomfort shakes your awareness.

5. You are moved in the process of mediation training. Do not be scared to be 

moved, and please laugh and have fun.
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[Tips to Trainer]

Here, I will explain the methodology that is the basis of mediation training.

There are many attitudes and behavior change models and methodologies 

besides those listed here.

Examples:

The "LEARN approach" on patient transformation (in the context of medical care)

L  Listen with sympathy and understanding to the patientôs perception of the 

problem

E  Explain your perceptions of the problem

A  Acknowledge and discuss the differences and similarities

R  Recommend treatment

N  Negotiate agreement

Berlin EA, Fowkes WC. The Western Journal of Medicine. 1983; 139(6):934--΅8.

Behavior change stage model

Prochaska JO, DiClemente CC. Journal of Consulting and Clinical

Psychology. 1983 Jun; 51(3):390-΅5.

Importance degree/confidence degree model, etc.
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[Tips to Trainer]

As you may know, the learning pyramid is famous.

It is the results of research on learning retention rate conducted by the National 

Training Laboratories.

As indicated below, it may be said that learning retention rate is high; namely, 

educational effect is better, when the requirements for activity and autonomy are 

much higher: 

Lecture results in a retention rate of 5%, 

Reading 10%, 

Audiovisual 20%, 

Demonstration 30%, 

Group discussion 50%, 

Practice doing 75%, and 

Teaching others 90%.

Therefore, we will use less lecture (conveyance of knowledge) and, as indicated 

by the arrows, more demonstration, group discussion (small group discussion), 

and practice doing (work).
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[Tips to Trainer]

"Social skillsò is the skill to participate well in interpersonal relationships and 

collective action. In other words, it is linguistic/nonverbal interpersonal behavior 

used to respond appropriately to the other person in an interpersonal situation, 

and the practice of mastering interpersonal behavior is called "social skills 

training." While the practice of this theory is mainly used for social skills training 

for children who are unbalanced in growth, this methodology is used as a 

reference in mediation skills, which are specialized/sophisticated social skills. The 

most important thing in conducting social skill training is to have a desire to learn 

social skills. It is important to be aware of what you are in trouble with and what 

skills you need to resolve it.
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[Tips to Trainer]

Mediation training will prompt change of "attitude" through transformation from 

what you usually thought and posing of questions about things for you did not 

have any doubts.

Knowledge of social (cognitive) psychology about change in attitude and behavior 

is applied there.
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[Tips to Trainer]

This is the famous AIDMA model.

Attention Ÿ Interest Ÿ Desire Ÿ Memory Ÿ Action
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[Tips to Trainer]

Since the rule of AIDMA has a weakness in persistence after attitude change, the 

Principle of AMTUL was created as a model, adding to AIDMA trial, daily use, and 

fixed use (equivalent to activities as a trainer or actual mediator after having 

received the training).

Awareness Ÿ Memory Ÿ Trial Ÿ Usage Ÿ Loyalty (Fixed Use)
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[Tips to Trainer]

The PDCA cycle was proposed by Edwards Deming and others who had 

established quality control after the War. Therefore, it is also called the Deming 

Wheel.

The name PDCA cycle is a combination of the initials of the following four stages 

that make up the cycle:

1. Plan: Prepare a business plan based on past performance results, future 

forecasts, etc.

2. Do (Execution): Conduct the business according to the plan.

3. Check (Evaluation): Evaluate whether the execution of business is in line with 

the plan or not.

4. Act (Improvement): Investigate and improve the areas where the execution is 

not in line with the plan.

After having sequentially performed these four steps as one cycle, the last Act 

should be connected to the next PDCA cycle, and the business will be 

continuously improved through stepping up (spiraling up) the level of each step 

like drawing a spiral.

Later, Deming emphasized the necessity to conduct elaborative evaluations and 

replaced Check with Study, to form what was called the PDSA cycle.
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Mediation training is a mediation.

While what is mediation will be described in detail in this training, in a nutshell, it 

is an activity to shake people's frame, including cognition.

Training also requires you to realize that the trainer usually "thinks natural" and 

"what is not made into a word with uncomfortable feelings," etc., which is the 

experience of the state described by "the scale fall from your eyes" in 

Japanese.

Talking with a person who until now had been thought to be conflicting brings out 

the transformation of oneôs own view and the other party's viewpoint through 

expressing oneôs own perspective (including opinions, concept of values, etc.) 

and trying to understand the viewpoint of the other party with the proper 

involvement of an appropriate mediator (this is the technique of mediation).

There is similarity between the relationship between a mediator and parties, and 

that between a trainer for mediators and mediators.
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If so, training has started before mediation training begins.

1. Start by checking the training place in advance.

2. Check whether there is adequate space (a room equipped with windows 

without a feeling of oppression is appropriate), whether desks and chairs can be 

moved, and whether communication methods by personal computer, projector, 

screen, microphone, etc. are appropriate.

3. Are there white board (pen and eraser), flip chart, bell, stopwatch, sticky 

notes?

4. Are handouts/materials, pens/notes, etc. readily placed?

Preparation should be done with training in mind.

These preparations are to be conducted.
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Mediation is used in many contexts.

The problem in doing training is that the concept and practice of mediation are 

used in various contexts and environments and there is no common 

recognition among participants.

I have felt this in particular when training experts and non-specialists together or 

when training in different countries.

Minimal definition of mediation is that there are both parties and there is a 

mediator serving as a third party.

However, there are different types of mediations.

There are a variety of mediations, from so-called promotional type to evaluation 

type and transformable type.

Among those who conduct a mediation for the first time, there are people who 

cannot imagine that there are many operational approaches in mediation due to 

the involvement of a third party.

Also, there are many people who cannot imagine ways other than those of their 

own mediation and those traditionally done in that country, and for that reason 

many people cannot accept the way of operations that I think of (I feel there are 

many such people among lawyers).

19



There is a way to do this by playing a different form of mediation at the venue (or 

showing a video of such play) (I also adopted such a method in the beginning).

However, if there is no video, this will be burdensome to the trainer, and there are 

also participants who feel repellence to video presentation. Now, I think it is 

necessary to be involved slowly to shake the attitudes (framework) of the 

participants.

I think that a big issue for a trainer is how to overcome the difficulty of 

introducing a particular mediation type in the absence of common 

recognition among participants regarding mediation.
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The minimum structure of mediation is a mechanism by which a conflict is 

resolved where there is a conflict (in some cases possible conflict) between the 

parties, in which a third party is involved (intervening).

The above figure indicates the mechanism.

I think there was a mechanism to solve a conflict between the parties with 

involvement of a third party in every country (there is Musyawara in 

Indonesia, involvement of a village chief in ancient times in Japan, etc.). 

However, many of the old mechanisms were used to limit the subjective 

involvement of the parties, and to promote social stability through customs, 

power, and authority.

Modern mediation draws a line to this and recognizes the subjective 

involvement of the parties. The focal point is changed from mediators to 

the parties.
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Contemporary Conflict Resolution (English) 2016/2/23 is an appropriate recent 

literature citation to understand that mediation is diverse.

It teaches us that there are many ways of thinking and practices, since there are 

different ideas and types of mediation and scenes where disputes are handled 

(situations of conflict, resolution by a court, etc.).
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It also varies depending on the specialized area and the methodology to analysis 

used by persons who study mediation (researchers/practitioners).

There may be psychological approaches (coaching, counseling, assertion), 

approaches from the aspect of anthropology, which is a social science to study 

human origins and social relations, and the standpoint of education. Of course, 

there are also approaches from the studies of conflict resolution and international 

relations.

For example, many differences are assumed at least as phenomena between the 

case where a mediator is involved when adult parties solve a dispute mainly 

involving money at a court, and the case of Peer mediation where a colleague 

child is involved in a trouble or conflict of opinions among children at a school.

Here, letôs go along with the participants understanding of "There are diverse 

ideas and practices about the way of mediation."
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There are many means of peacekeeping and peacebuilding (as opposed to 

violence or intimidation), and mediation is one of them.

And, what was used as a method to solve individual disputes is mediation for 

resolving conflicts.

And, it is done in the area (community) or at a court (a court attachment).
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As mentioned above, we will introduce what the EC created, since argument 

(regulation) cannot be done under the circumstances that mediation definitions 

are different and each participant assumes different things.

DIRECTIVE 2008/52/EC 

OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 21 May 2008

on certain aspects of mediation in civil and commercial matters

http://eur-

lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:136:0003:0008:En:PDF

We are citing the description about the definition of mediation (Chapter 3).
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According to this definition, the conciliation conducted by the conciliation board in 

Japan (with a judge serving as a chief conciliator) and a judicial settlement 

performed by a judge do not meet the criteria of mediation as defined by the EC. 

The Supreme Court does not state the conciliation in Japan as Mediation in 

English, but as Consolidation.
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In such circumstances, many practitioners and researchers jointly issued guides 

to resolve disputes as indicated below.

The key is Party First and the functional/modular approach.

http://www.mpipriv.de/files/pdf4/Guide_for_Regulating_Dispute_Resolution_GRD

R_Principles.pdf

FELIX STEFFEK AND HANNES UNBERATH (COORDINATORS) ,

LIN ADRIAN, ALDO DE MATTEIS, GIUSEPPE DE PALO,

FREDERIQUE FERRAND, REINHARD GREGER, JANA HARTLING,

ULRIKE JANZEN, 2 SHUSUKE KAKIUCHI , LARS KIRCHHOFF,

PETER G MAYR, ISAAK MEIER, KRISTIN NEMETH, MACHTELD

PEL, ANNEKEN K SPERR, AND IVAN VEROUGSTRAETE
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Mediation training has a history devised in the United States. I think that there are 

many things to learn from this history.

[Training Tips] This part can be omitted.
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First of all, let me introduce Harvard's PON.

PON is famous for negotiation research and practice, and is a tow vehicle of 

conflict negotiation studies.

Getting to yes and so on are translated into many languages.

For details, please learn from the website, etc. and publications.

Professor Frank Sander showed the concept of multi door in the United States 

(courts have a lot of dispute resolution doors, such as arbitration, mediation, etc., 

as well as lawsuits and trials), which led to the practice of a court-attached type in 

Washington DC (special district), and I was also taught by him.
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In the viewpoint of ordinary disputes such as a trial, in many cases, zero-sum 

(adding to zero) negotiation is imaged. In this relationship, if one party takes, the 

other party loses. In such a dispute, the parties have to be competitive.

On the other hand, in Win-Win negotiations, the size of the pie can be 

expanded by creating solutions and developing options. Also, by using the 

difference of concept of values of both sides, a kind of trading can be achieved, 

which may lead to a solution in which both sides are invested. In voluntary 

negotiation, assisting type mediation draws out the power so that the two sides 

can conduct Win-Win negotiations (empowerment).
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To explain what Win-Win negotiations are, an example of a dispute between 

sisters over an orange is often used as a graphical explanation.

In case of a trial, etc., in light of the logic of law a discussion is held on whether 

the parties' assertions are recognized as legal rights. However, when both parties 

have the right to own and dispose of an orange, solution thereof is at most to 

divide it in halves. Meanwhile, when digging into interests and real intentions 

behind them, it is found that the older sister wants the orangeôs pulp because she 

wants to eat it and the younger sister wants its peel since she wants to make a 

cake. If you stick to the assertion and the right that they each want one whole 

orange, you will not be able to understand the real intentions. In this case, if you 

know the real intentions, the dispute can be resolved almost automatically.

As shown in the above figure, the claims have changed from "I want one whole 

orange" to "I want the peel" and "I want the pulp." It is important not to stick to the 

claims, but to explore the interests and the real intentions behind them.
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Among them, information symmetry means "all the players participating in the 

game share the same information on the rules of the game, and know that the 

others share it." However, in actual society, producers/sellers have more 

information about products than consumers. This state is called information 

asymmetry. In many cases, game theory is built on information symmetry as 

standard. Herein lie the clarity and limitations of game theory.



http://law.pepperdine.edu/

Pepperdine University is famous for meditation training, within and outside the 

United States.
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This figure is shown to make it easier for the parties to grasp the characteristics 

of the strategy that the parties can adopt (which the mediator will pursue 

accordingly), depending on whether aiming toward resolution of the issue or 

aiming at the relationship.

This figure is a level of ñrough understanding" but no specific suggestion is given 

as to what kind of concrete approach should be taken.

"Avoidance" is an attitude of escape from dispute. It is to run away from the 

dispute as if there is no such dispute. This is not a desirable condition, because 

both parties have nothing to gain, but there is an advantage that dispute has not 

occurred. In reality, it often seems peaceful at first sight.

No dispute will occur even with the attitude of "obeying the other party." While the 

other party gains a benefit, it is an attitude to give up oneôs own advantage. This 

is also undesirable.

"Competition" places emphasis on one's own interests, but it is an attitude not 

emphasizing the relationship. When a dispute occurs, usually both parties are 

competitive.

"Compromise" is a way of thinking that moderately balances oneôs own interests 

and the other partyôs interests equally. However, both parties remain unsatisfied.

"Collaboration" is a way of thinking that emphasizes oneôs own interests and the 

other partyôs interests equally. Voluntary negotiation assisting type mediation 

aims for a collaborative solution.
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Voluntary negotiation assisting type mediation does not aim to persuade the 

parties to move on to "avoidance," "compromise,ñ or "obeying the other party" 

under the name of reciprocal concession, but rather both parties place emphasis 

on their respective interests and find a solution that can satisfy both parties.
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This figure is called Reskinôs Grid and gives the whole picture used in training at 

Pepperdine University.

It is a flexible way of thinking that allows differentiation of mediation 

approaches between lawyers and non-lawyers.

(1) the horizontal axis depicts a ñproblem definition continuumò from ñnarrowò to 

ñbroadò 

(2) the vertical axis depicts the spectrum of mediator behavior from ñfacilitativeò to 

ñevaluative.ò 

These axes intersect at their mid-points, producing four quadrants representing 

four types of mediators. 

evaluative narrow, 

evaluative broad, 

facilitative narrow, and 

facilitative broad. 

Evaluative mediators assume that the parties need guidance towards an 

appropriate settlement based on the applicable law, industry practice, or other 

professional standard. Evaluative mediators tend to be experts in these 

standards. 

By contrast, facilitative mediators assume that the parties either have or are 

able to obtain their own substantive information. So they see their role primarily in 
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terms of improving communication between the parties to help them make their 

own decisions.
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In training at Pepperdine University, since a mediation has several stages 

(phases), a table like the one above is used, causing the trainees to specifically 

think about what kind of work should be done at each stage of the mediation, 

what kind of action should be taken in order to make such things be done, and 

what should be achieved and targeted in doing so. They call it STAR.

This way of thinking is called process mediation, and in most cases the 

mediation is based on the methodology/analysis theory by which specific work is 

thought to be dividing the process into such stages, although there are some 

differences, such as whether to make it 5 stages or 7 stages, etc.
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Mission Statement: We provide the resources, training, and expertise to help 

people, organizations, and communities manage and solve conflicts with civility.

Built on the principle that every dispute has a solution, the National Conflict 

Resolution Center (NCRC) serves a variety of communities in both the public and 

private sectors ð regionally, nationally, and internationally. Our mission is to 

resolve issues with the highest possible degree of civility and equitability to all 

parties involved.

NCRC was founded in 1983 by the University of San Diego Law Center and the 

San Diego County Bar Association. With more than 30 years of experience and 

over 20,000 cases managed, NCRC is recognized as an international leader in 

mediation instruction and conflict resolution.
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The Exchange is a practical and interactive course that teaches leaders useful 

conflict management skills. It adapts the National Conflict Resolution Centerôs 

time-proven mediation strategies by offering a step-by-step approach for 

resolving conflict. The course looks at the impact of conflict and the cost of failure 

to manage it effectively.

Participants learn specific communications skills for conflict situations and a four-

stage process to follow. Participants will learn how to manage conflict between 

others, how to handle issues when they are involved in the conflict, and how this 

process is also applicable to non-conflict situations when a more collaborative 

approach is necessary.
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[Tips to Trainer]

Mediation training has various techniques for ice breaking (ice literally dissolves, 

and communication becomes active).

Everyone, please try some of these techniques.

Among them, while I think some of you know about it, I will show you the 

procedures, etc. for introducing someone else.

I think this should be used in the case of a group where participants interact with 

each other less frequently.
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[Tips to Trainer]

The trainer should briefly show it to those who could not understand it fully.
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[Tips to Trainer]

When you carry out the work, please fully explain the aim.

Usually, the explanation is as follows: 

Introduction of another person shows a scene in a mediation.

In mediation, the mediator will summarize A's statement and convey the summary 

to B.

However, this is different from when A talks directly to B. In other words, the 

mediator's bias is included.

In the case of the sitting together in the same room (both parties present type), 

which is explained later, there is not such a harmful effect, but in the case of the 

sitting separately in different rooms, the bias may come in, or the mediator may 

be tempted to use this difference (this is a so-called telephone game in which the 

mediatorôs subjective view is included, and hence the mediator also feels the 

temptation to control the information).

I wanted you to realize this. Mediation has already begun.

47



[Tips to Mediators]

When mediation training is conducted, various people are mixed as the 

participants.

Those who participate in the training for the first time, those who have already 

received a considerable degree of training, those who do not have any practice, 

those who are abundant in practice, those who are so-called citizens and those 

who are so-called experts (lawyers, etc.).

People with different experiences and qualifications gather together.

In such a situation, you need to understand what kind of people are there in order 

to understand the participants.

At that time, it may be a good idea to have each one introduce himself/herself, 

but we will ask the following questions.
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[Tips to Trainer]

Participants may be a bit offended by this training.

We do not have to be asked such questions, since we take time from our busy 

schedules to participate, or what should be offered is a trainerôs issue, not a 

participant's, etc., etc.

However, since there are surprisingly some participants who join the training from 

force of habit, checking your purpose once again will become a self-analysis 

through determining the goals for the few days or expressing your anxiety.

The thing to watch is to write concretely. When people are asked a question 

that requires them to think, they tend to give a perfunctory answer (for example, 

want to refine skills, etc.). Please, however, try to answer it in a bit more detail 

(for example, what should be done when both sides talk about individual 

circumstances at the initial stage of mediation and it is difficult to proceed to the 

main theme, etc.).

If you do not have sticky notes, you can make an arrangement for the participants 

to write it in notebooks and have them make oral presentations.
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[Tips to Trainer]

This training has three objectives.

The first one is the participantôs objective. Have each participant verbalize his/her 

purpose (expectations and anxieties) and set goals again.

The second one is the effect on other participants. There are those who have the 

same expectations and those who have different expectations; similarly, there are 

those who have the same anxieties and those who have different anxieties. 

The objectives of all the participants will be shared through understanding this. 

The third one is the effect on the trainer. By knowing participants' expectations 

and anxieties, the trainer will customize the coming training to match the 

participants.

At the same time, this is also a basis of evaluation for the trainer. If expectations 

have increased and anxieties have decreased by the end of training, the training 

has been successful. 

However, in the opposite case, it may be a failure (although this cannot be said 

unconditionally, since there is a case where a new anxiety surfaces).
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[Tips to Trainer]

This is a worksheet indicating "Expectations" and "Anxieties" from training mainly 

attended by lawyers. Please use this as a reference.
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[Tips to Trainer]

In mediation, invisible power works between parties and between the parties and 

the mediator.

This will be easy to understand from the knowledge of psychology.
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[Tips to Trainer]

In the case of mediation with the parties sitting together in the same room, when 

hearing the circumstances from the applicant, for example, the applicant does not 

address his/her own assertion to the adverse party from the beginning (although 

there are cases like that), but first seeks the mediatorôs understanding, such as 

ñMediator, I have done the right thing and my claim has good reasons, while the 

adverse party cannot be justified and has no ground. So the mediator should 

strongly assert my reasons to the adverse party." Since the adverse party is in 

the same room, it is natural that the adverse party ñgets angry" and this situation 

is sometimes likely to lead to irregular remarks or irregular behavior.

At this stage, the mediators will patiently listen to the adverse party. From the 

adverse partyôs view, the relationship with the mediator who is trying to listen to 

the (seemingly) unjustifiable remark by the applicant is on the verge of falling into 

a "crisis."
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[Tips to Trainer]

Now, itôs the time for the adverse party to speak. The adverse party also does not 

address his/her own assertion to the applicant from the beginning (although there 

are cases like that), but first seeks the mediatorôs understanding, such as 

ñMediator, I have done the right thing and my claim has good reasons, while the 

applicant cannot be justified and has no ground." Since the applicant is in the 

same room, the applicant ñgets angry" and this situation is sometimes likely to 

lead to irregular remarks or irregular behavior.

At this stage, the mediators will patiently listen to the adverse party. From the 

applicantôs view, the relationship with the mediator who is trying to listen to the 

(seemingly) unjustifiable remark by the adverse party is on the verge of falling 

into a "crisis."
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[Tips to Trainer]

In the mediation with the parties sitting together in a room, an important aspect is 

how the mediator can withstand this scene (and actually enjoy it if the mediator 

has lots of experience).

At the beginning, the adverse party will not listen respectably to what the 

applicant says. However, it can be heard, since they are sitting in the same room. 

Even this alone is important.

Since it is promised that the adverse partyôs turn will come and the adverse party 

can hear what is being said despite not being eager to listen, the situation 

changes slowly.

If the mediator is skillful, he/she sometimes rephrases what the applicant has 

said and conveys it to the adverse party.

The mediator should accurately express the applicant's assertion and rephrase it 

as easy-to-accept words to the adverse party such as "What the applicant says is 

..., isnôt it?ò and "Can I rephrase what the applicant has said as ... ñ 

(paraphrasing). This technique will be explained again. As a result, the applicant 

realizes what was heard, and the adverse party gets a better understanding.

The same thing is reflected in listening to the adverse party's story. Trust and 

neutrality as a mediator in a relationship which has been temporarily in crisis is 

not favorable to the applicant or at the applicantôs side, but the same is true with 

respect to the adverse party and the applicant. A mediator expresses it as 

"treating the parties with respect as equal human beingsò by which the parties 
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should treat the applicant and the adverse party "as equal human beings.ò 

Namely, it is the process of noticing that at the same time that the applicant has 

certain assertions, the adverse party also has assertions through the mediator 

"playing the model."

By doing so, it is often seen that the mediatorôs role disappears, and the parties 

begin negotiations on their own initiative. This is the magic formula of voluntary 

negotiation assisting (promoting) type mediation.

In many cases, the mediator cannot tolerate the "risky balancing on a wall" which 

is the situation that this trust and neutrality has compromised, leading that the 

mediator scolding the party who has said too much or may give up mediation with 

the parties sitting together in a room. 
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[Tips to Trainer]

Concern is like a subjective direction attributed to external things, resulting from 

an objective relationship with the case. Sympathy is intrinsic (you may think that).

First of all, let's take an example of the relationship between a seller validating a 

sales contract and the buyer invalidating the sales contract.

The parties involved in the trading must be interested in knowing whether the 

buying and selling is valid, whether there is a delivery obligation, or whether there 

is a payment obligation. Interest comes from the nature of the dispute and it 

makes us have interest.

Therefore, we also have mobilization and incentives to resolve (advantageously if 

possible) from our interests. This is the applicant. 

On the other hand, how about sympathy? Sympathy is the movement of oneôs 

mind towards others, mainly a positive affection of mind.

Mediation is an activity of a third party (mediator) to place the applicant with 

interest (a person who intends to actively use mediation) and the adverse party 

who is not interested (in dispute solution) on a level playing field, to cause them 

first to be interested in solving the dispute, and to support the parties to have 

sympathy toward each other while gradually putting out the thought that they 

want the other party to understand themselves.
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[Tips to Trainer]

The applicant (consulter/visitor) has interest (profit and loss) with the case 

(dispute). Such parties are called Interested Parties in English.

They are also interested in the case (resolution of dispute). The applicant 

has a need to change the present situation.
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[Tips to Trainer]

However, the adverse party has interest in the case, but he/she does not 

have interest in (dispute resolution) in the case (often a person who 

caused damage, as there is no need to change the present situation).

First of all, if the adverse party does not have interest, the dialogue will not 

be established with the other party.

Therefore, we will encourage the adverse party to get interest in the 

dispute, preferably dispute resolution. This may be done by an arranger 

(e.g. an administration office of a center or court), or there may be scenes 

where a mediator who has been assigned in advance makes contact with 

the adverse party.  

In a mediation which has no power to enforce the adverse party to attend, 

it is difficult to urge attendance.
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The adverse party is present, which establishes a relationship of three 

parties. However, even if both parties have interests in the case (although 

at different levels of strength), they will not make any progress toward 

dispute resolution on their own.

This is because the adverse party does not have interest in the other 

party. A person who is not interested in the other party is not interested in 

the other party's assertion.

Mediation Skill is narrowly defined as the ability to move this.
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Whether this concern is empathy for the partner is the key to success in 

mediation.

Of course the parties are involved in a dispute. For a party who has 

difficulty to have even interest in the other party, it is a difficult task to have 

sympathy towards the other party.

However, the mediator acts in mediation and leads the parties to it (have 

the parties realize it) by showing it to the parties.

While the mediator has no interest, the mediator will show sympathy to the 

parties through understanding the merits of dispute resolution by the two 

persons, supporting the parties with interest to solve the dispute, listening 

equally to the parties and having interest in both parties.

It is expected that the party is empowered by saying his/her assertion 

which is listened to, has composure by being listened to and sympathized 

with, has interest in the adverse party in an equal position, knows the 

position of the adverse party, and has sympathy toward the adverse party 

to the extent possible. 

Sympathy will change the parties.



[Training Tips]

If possible, you may want to explain by a specific example so that this movement 

of mind and activities of the mediator can be understood.

Let's think about it in a hypothetical case where Mr. X (applicant) loaned money 

to Mr. Y (adverse party) who did not repay the money.

Mr. X loaned 1 million yen to Mr. Y from the savings that Mr. X had saved up by 

tightening his budget. However, after that, Mr. X needed the money back 

immediately since his business went wrong, but Mr. Y turned down the request.

First, Mr. X has interest in the dispute (trouble over loaning and borrowing the 

money) and also has interest in its resolution (repayment).

Mr. Y has interest in the dispute, but he is not interested in its resolution 

(repayment, etc.) (it is all right for him to keep the current status).

Therefore, it is important for Mr. Y to be interested in solving it. First of all, Mr. Y 

should attend the opportunity for a discussion. The regional center is required to 

seek cooperation from the adverse party at the stage of this calling out.

Even if Mr. Y comes to the opportunity for a discussion, Ms. X does not have 

interest in Mr. Y and Mr. Y does not have interest in Mr. X. What the mediator will 

do there is work that causes each party to have interest in the other party.

The mediator should set up the opportunity so that each party can talk about the 

circumstances that he sees and what he thinks.

For example, the circumstances that Mr. X needs money as soon as possible 
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since his business did not go well and that Mr. Y is close to getting profit now with 

the money spent in his business can become known for the first time after the 

dialogue has been established.

Here, each party should understand, ñas I have circumstances, the other party has 

reasons or circumstances (regardless of whether I accept it or not) as well.ò

Furthermore, the mediator will be involved with the parties and ask about how to 

think about the circumstances of the other party. The mediator shows sympathy 

with the circumstances of the parties, and each party may also indicate sympathy 

with the position of the other party.

In this way, the parties will change through confronting reality, making the other 

party and the mediator mirrors and walls depending on the situation.

62



63



64



Since court cases became over-crowded around 1990, ways to solve a dispute 

involving a third party have been explored to avoid or substitute for a court case, 

and many methods (mediation, arbitration, etc.) were introduced as ADR.

In this way of thinking, we need to explain a mediation as differentiated from a 

"court case."

[Training Tips] This part can be omitted.
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A plaintiff who suffered from a tort such as a traffic accident is

required to convince a judge by showing a causal relationship

(relationship such that if it did not exist, the damage would not have

been caused) with high probability by evidence (this is called

conviction) . This is the structure of a court case/litigation .



The parties will conduct proving activities for a judge so that the judge will 

have the conviction of proof level concerning the existence of required 

facts (main facts) which will become the basis of the legal effects. While 

application of relevant laws is allowed if the judge reaches the conviction 

of proof level, application of the laws is not allowed if it does not reach the 

level (doubtful), and the disadvantage of the parties arising from this is the 

burden of proof. While the conviction is gradational, a lawsuit should spell 

out in "black and white" (need to draw a conclusion), so such a line is 

drawn systematically in this way.



Court caseshave a tradition of rhetoric from the eras of ancient Greece

and Rome, and it is said that it has been built up in conjunction with

court arguments .

Its predominant features are pointed out as indicated above.



ADRs are positioned like planets centering around a court case, which is the 

main way of thinking among lawyers.

And, this idea leads practitioners' attitudes towards mediations.

1. It is an implicit premise that a court case is the best solution (arrived at in the 

modern era). Therefore, mediation, etc. is evaluated as a subordinated judicial 

solution (it is ridiculed as Secondary Justice).

2. Therefore, a mediation should also be administered in a similar manner to a 

court case (laws and evidence are important, a third party should lead, etc.), or a 

lawyer should become a mediator in a mediation.

Modern mediation and training do not adopt this way of thinking.
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Explaining mediation in comparison with negotiation should be consideration from 

the viewpoint of third party support in line with the dispute settlement behavior of 

the parties. It recognizes that the unique value of mediation cannot be achieved 

in a court case.
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What a mysterious structure mediation is. I am attracted by the productivity of 

three parties, rather than two parties.

[Tips to Trainer]

In a mediation with the parties sitting together in a room, the relationship between 

the party A and the mediator looks like "consultation.ò

At the same time, the relationship between party B and the mediator looks like a 

consultation.

However, the parties can change the scene to face-to-face negotiation, which can 

be considered a negotiation via the mediator.

That is the relationship of two consultations and one negotiation.
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Let's do it in this case. What kind of advice do you give to Mr. A who consults with 

you?
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Since the above is a schematic diagram, first of all, let's start by asking students 

the questions indicated below.

[Tips to Trainer]

Explain the case as described previously in the PPT. Well, what do you do? For 

the company and for Mr. A.

When receiving consultation of the case like the above, what kind of 

procedure/process do you recommend along with advising on the content at the 

same time?

Negotiation? Negotiation is quite difficult, as the other party does not express real 

intention.

Then, immediately lawsuit? This takes money, effort, and time.

If you have a mechanism like a convenient mediation here and there is a 

competent and reliable mediator, what about it?

(i) There may be a way of avoidance as a mature person's attitude (taking 

another way (for example, making an effort to change jobs) instead of confronting 

the company).

(ii) Mr. A may consult with experts.

(iii) However, since there is an adverse party, Mr. A may negotiate with him/her 

(there is a case where proxy negotiation is conducted by asking a lawyer).
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There, thoughts come up all of a sudden. If (ii) and (iii) did not go well, we will not 

consider (v) litigation immediately.

Prior to going with (v), we have ADR in which a neutral third party is involved and 

tries to solve the dispute, and it is mediation here.
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If so, mediation is required to have values that cannot be achieved in a court 

case.

[Tips to Trainer]

It would also be useful here for beginners to think about the benefits and 

disadvantages of a court case and mediation.

For a court-attached mediation, it is necessary to compare a court case, court-

attached mediation, and private mediation.

Deep analysis not like superficial analysis, such as saving money and time would 

be desirably required. 
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Cohen 28p

When a third party is involved between the parties, the process will be 

affected in some way.

However, in order to understand the type of mediation, such explanation is 

possible here.

[Tips to Trainer]

In a negotiation, the parties A and B will decide whether they agree to hold 

a negotiation, what kind of negotiation will be done, and what kind of 

content should be put together.

However, in an arbitration, the arbitrator mainly affects the results.

On the other hand, a mediator can influence how to proceed with the 

negotiation between A and B; that is, the process of discussion, or can 

influence the content (result) of the agreement between the parties.



So, what kind of things do we think of as mediation? The type of mediation 

everyone thinks of is such that a mediator seeks a compromise between the 

parties (compromise seeking type), a mediator states opinions, or a mediator 

indicates the result of case evaluation (evaluation type).

However, what is classified as modern mediation here is to restore voluntary 

negotiation facing difficulties between the parties with a mediatorôs support 

(voluntary negotiation assisting type).

[Tips to Trainer]

If possible, I would like to play these three in front of you. To that end, scripts of 

"evaluation type," "compromise seeking type," and "voluntary negotiation 

assisting type" are developed for a simple case and played, or what was 

previously played is recorded, and participants watch it and notice "good parts" 

and "bad parts."
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In theory, in addition to mediator-centered evaluation type and compromise 

seeking type (corresponding to consolidation in English), here it is possible to 

classify mediation as a parties-centered facilitative type and a voluntary 

negotiation assisting type.

Each has advantages and disadvantages, and the types have a complementary 

relationship.

In addition to the conceptual classification as described above, it is necessary to 

consider practical advantages and disadvantages.

[Tips to Trainer]

Please also think about creating each scenario, playing it, having the participants 

actually feel it, and pointing out strengths and weaknesses.
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Facilitative mediation is also referred to as process mediation.

The mediator steadily assumes the process of discussion which cannot be

seen by the parties, and intervenes in the process of discussion and

advance it using skills and ethics appropriate for each.

Red circles indicate a set of training.

In this educational material, "process," "stage," and "phase" are used

almost synonymously.



This a schematic diagram showing that discussion is broadened by attentive 

listening, specifying issues, and converging by solving the issues.
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This shows a structure of mediation as several PHASEs (phases or layers).

If the phase of exchanging each information (including emotions) is enriched 

compared to the introduction phase, the phase of solution also becomes 

enriched, and in reality, how to enrich the exchange phase will decide the fate of 

mediation.
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There is "compatibility" in mediation. Facilitative mediation is used for disputes 

over land boundaries and neighboring conflicts and disputes between families.

In such cases, it is usually a matter of adjusting the relationship.

Meanwhile, it is said that evaluation type mediation (i.e. Court case) is more 

efficient for types of disputes such as labor troubles and medical incidents in 

which there is imbalance in power relations and bias of information between the 

parties.

The same applies to consumer disputes (between companies and consumers).

However, even in labor troubles or medical incidents, there are many cases 

where mutual relationships and trust relationships based thereon exist in their 

roots, and promotional mediation is used in such cases.

It seems that facilitative type is basically used and evaluation type is used as an 

exception, which is a general tendency.
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Evaluation mediation (CHOTEI) has been used in court-attached mediation in 

Japan for a long time, and the translated word the Supreme Court applies to it is 

ñconciliation,ò rather than ñmediation.ò

Therefore, training to improve skills and to coordinate the partiesô relationship has 

been avoided, and, rather, emphasis has been placed on provision of information 

on substantive laws which is the basis of the evaluation.

However, there are many conciliation commissioners, especially domestic 

relations conciliation commissioners who have privately received external training 

or felt the necessity of training, since relations adjustment technique is required 

for actual conciliation.

For this reason, volunteers of the Kyoto Family Court have proposed techniques 

divided into three processes or scenes.
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The above is the CHOTEI relation chart indicating the relationship.
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Everyone has experienced the scene of consultation (listening to people). And 

consultation is positioned at the beginning of the parties' dispute resolution 

activities.

There, the person who receives each consultation is gaining insight. Mr. A and 

also Mr. B. However, since consultation is a closed space with a client (a client 

who is a consulter), there is a drawback that each clientôs insight is not shared.

First of all, let's train to share this.

On the other hand, I think that there are scenes and clients in relation to which 

each person feels difficult or that he/she is not good at. This is also shared, and 

first of all, let's share what you thought as having annoyed only you but with 

which others were also annoyed.
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Show the above and have the participants fill it out.

[Training Tips] Prepare two kinds of "sticky notes" with different colors and have 

each person write out experience (not correctly oriented) as much as possible. 

The method is to write the above frame on a sheet of large-sized paper on which 

those notes are pasted, or to paste them on a white board.

After that, their contents will be introduced, show sympathy for what annoys a 

person, and try to take up any small idea or insight.
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This power point slide is an example, so actually more variety will come out.

[Training Tips] If possible, it would be beneficial to take up some specific 

ótroubled' cases and discuss experiences of how to overcome them. 

If the number of devices that come up is as many as the number of participants, 

they are not "correct answers" but, this is guaranteed to be "learning."
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Technique of consultation is the basis of all interpersonal communication, and 

mediation also has a "consultative aspect."

On the other hand, this consultation training has not always been emphasized.

However, I will introduce devised training for enabling you to respond 

appropriately so that the parties will have a sense of confidence in the 

consultation which is the first scene for the parties.

So, you actually play "problematic consultation" and "devised consultationò in the 

same case, which will been seen by the participants.

[Training Tips] While this training requires a person providing advice and a 

person to consult (client), if possible, it is necessary for the trainer to play a 

person providing advice. Prepare a scenario to introduce in advance and play it. It 

would be appropriate that the client will be played by a person from among the 

participants. Such a work is called a fishbowl.

[Inaba's Muttering] The aim of this program is to see "problematic consultation" 

and "devised consultation,ò which enables the participants to notice that 

consultation may vary depending on the response of the person who provides 

advice. Often, when you look at it, you may notice how your consultation 

correspondence was the same as what the consultant with problems is doing.

I sometimes notice that a person who thinks he/she is good at consultation in 

reality does the same things in the consultation as those of the consulter having 

troubles. 
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[Training Tips] Let a trainer perform the role of A (lawyer) and a participant act 

the role of B (client). A scenario will not be handed to the other participants 

observing this.

After having observed the play, have the other participants write "bad things" on 

sticky notes.
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[Training Tips] The above script is not shown to the participants during actual 

performance. Let's set up an actual consultation room in a simple way and play 

out the scene as slowly as possible.

After the performance, let the participants write down "problematic comments, 

actions, and attitudes" on sticky notes and paste them on a sheet of large-sized 

paper or white board.

The following are examples of comments:

What kind of feelings does the consulter have towards the lawyer who remains

seated while welcoming the consulter?

Isn't it necessary to think about sitting positions and distance between the two

persons?

Does the consulter understand the job and role of the lawyer?

Is there a relationship of trust between the consulter and the lawyer whom the

consulter has met for the first time?

Can the consulter talk about what is psychologically difficult to say to the

lawyer without any resistance under the circumstances where the consulter does

not understand the lawyerôsjob and the role in the relationship with the consulter,

and has no confidence in the lawyer?

Isnôtthe reason for suspecting "cheatingòa very sensitive topic unless the

consulter wants to talk about it? Isnôtit a matter that the consulter can only talk

about with her very best friend? How does the consulter feel when she is

suddenly questioned about it by the lawyer?
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[Training Tips] The above is not shown to the participants during actual 

performance. Let's set up an actual consultation room in a simple way and play 

out the scene as slowly as possible.

After the performance, let the participants write down "proper comments, actions, 

and attitudes" on sticky notes and paste them on a sheet of large-sized paper or 

white board.
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ₒHints for Training ₓ

The below is a sample of comments.

ĊAttorney A told B to ñTake a deep breath to steady your breathingò and 

alleviated her worry. This is a method to make a client relaxed and stabilize her 

rhythm by taking a pause before moving to the main topic of consultation in which 

the client tends to lean forward. There are some methods other than this.

ĊAttorney A explained the attorneyôs role. The client does not know it well. Think 

about how you can explain. We shall concentrate to gain credibility in the attorney 

and to create an atmosphere to speak in relief in the first phase of the 

consultation. Do you know any method other than this?
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In order to advance consultation one step further, we need a training session that 

causes participants to be aware of the meaning of consultation activities and the 

points in which the consulter is likely to fall into.

[Tips to Trainer]

Since this part is advancement of consultation, you can omit it.
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The role of professionals is rapidly changing. A society that does not allow 

monopolization of information gradually raises a question as to what 

expertise is. Sharing information and people's acquisition of literacy (ability 

to understand and use information) will limit expertise. Under such 

circumstances, professionals attract lots of attention by supporting and 

assisting people' self-determination in the form of providing information 

rather than monopolizing information.
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What do the parties seek for dispute settlement? Do we understand it well 

enough? Donôt we scrape off the partiesô thoughts?

Do the parties only seek money? A court case recognizes only "payment 

of money" as a form of solution.

However, there are cases where the parties ask for honor, respect, etc.

[Tips to Trainer]

This PPT alone will not have a strong impact on the participants. If 

possible, think about using examples.

For example, what would a mother whose daughterôs life was taken by a 

medical accident seek in consultation, and why does she ask for 

mediation?
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Disputes have legal and non-legal aspects. Lawyers reassemble the legal 

requirements concerning rights and obligations as "required factsò from 

the intermingled troubles and quarrels of the consulter. This is the essence 

of so-called lawyersô skills.

We are not trying to extract and solve the points that are easily handled.

[Tips to Trainer]

This PPT alone will not have a strong impact on the participants. If 

possible, think about using examples.

For example, there was a consultation (or mediation) seeking confirmation 

of the ownership of adjacent land. On the surface, it seems that the party 

wants to clarify the border specifying ownership, but in reality, the true 

cause may be in another point such as lack of greeting at the time of 

moving, leakage of daily life water, or a noisy outdoor unit.
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These aspects are not static, but each one constitutes an active process.

The way of careful listening requires skills different from everyday 

listening. There are ways to listen in various depths, such as accurately 

listening to what the other party talks about, listening to what the other 

party feels and does not actually say, and even listening to what is still not 

clear in the partyôs mind or unclear things which cannot be expressed by 

words. As a mediator, training for listening to the words spoken by both 

parties neutrally and accurately would be required.

People talk about various things even through methods other than words. 

You can detect feelings, concerns, and desires of a speaker by looking at 

non-verbal communication cues such as line of sight, facial expression, 

posture, movement of the hands and legs, tone of voice, and way of 

speaking. The agreement or disagreement between what a person talks 

about and nonverbal messages can significantly affect communication and 

inter-personal relations. Sensitivity to notice these elements of 

verbal/nonverbal communication can also be cultivated through training.



Protocol

1. Pair up. If possible, the role of the client should be performed by a woman.

2. Give the above case description only to the client and ask the client about the 

following matters:

- Please get into character of the client and express yourself with the emotions of 

things that really trouble you.

- Please add details of the relationship with the friend, the current job/term of the 

friend, the job after change, etc. according to questions from the counselor.

3. The counselor consults with the client after having said that consultation should 

be done as much as possible. Duration of consultation is about 5 minutes.
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[Tips to Mediators]

The preceding PPT is structured as indicated above. While the counselor has 

received a lecture for "listening" and understands "listening" as a theory, this 

training is to confirm that the counselor can really do it.

Was the counselor interested in the relationship between the client and the friend 

and the circumstances of the friend, and did the counselor ask about those 

points?

This training is not a problem-solving type, but first, the counselor is put to the 

test in terms of whether he/she was able to take "the clientôs trouble" 

(troubled by being asked an advice from a friend) as it is would be put.
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Listening skill is to strongly shake the first small movement/change. It is a 

dynamic process in which the counselor becomes a mirror and also 

changes by tagging along with the client.

Think like moving a temple's bell. The bell is heavy and does not move 

quickly, but it will move slowly if you push it many times at a slow pace.



Do we think that a person coming to a consultation (the client) appears in front of 

you (counselor or mediator) after having fully understood his/her problem and the 

surrounding situation?

There are many cases where the client does not know what is the problem, what 

choices exist, etc. due to chaotic facts, etc.

Even if you press such a client for explanation of "What are you looking for?" or 

"What would you like to ask?," the client becomes confused.

The client will pull the facts together and understand the situation that s/he is 

placed in by talking with you. This is an image that the client constitutes the story 

once more in the dialogue with the listener rather than finding what was already 

there.
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Then, from now on, I would like to give the image of consultations that will accept 

the client himself/herself, without limiting to consultations covering only legal 

requirements.
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Well, how do you consult?

[Tips to Trainer]

A little more detailed facts are as follows:

I (born in 1960) inherited the land and building located at the edge of A 

City as the eldest son when my father died five years ago (at the end of 

2007), and moved to this house as a result of his death. Since my father 

had other assets, I converted them to money and distributed it to my elder 

and younger sisters. My mother died ten years ago. There was no 

inheritance trouble. But, two years later, I was relocated to B City with my 

family. At that time, since A City offered to purchase the land which it 

needed for its road project, after wavering, I sold it at the price of 30 

million yen, considering the expenses for my children to proceed to the 

next stage of education and the residence at the transfer place, etc. 

However, I have not yet received 10 million yen of the total.

But, when I recently had an opportunity to go to A City and to see the 

building and land, the road has not yet been completed. While I sold the 

land and building inherited from my father because it was a highly public 

project that a road will be built with the national governmentôs subsidy, I 

cannot accept the situation. I spent my life until high school in this house 

on this land. I told this it to the city employee in charge (Mr. C of the Road 

Section) by phone, but he said to me that, as the person in charge, he 

was not at the level to be able to give an answer about the progress of the 

construction. Would you please provide a consultation for me?
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In the end, a lawyer serving as a counselor responds in the manner stated 

on the right.

In doing so, are you facing the thoughts of Mr. A?



These are the preparations prior to the consultation stated in a tips-like manner 

based on the idea that mediation is also a process (stages/phases).
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The way of consultation varies between the case where the consultation is done 

independently and the case where the consultation is performed for triage 

(classification) by a mediation implementation institution to introduce to a 

mediation.
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While mediation is classified into listening to facts, listening to process, and 

listening to emotions, the parties talk about them in a mixed manner.

If the counselor is consciously aware of this, especially listening with emphasis on 

"listening to emotion" which is hard to question, the way of listening will become 

different from before.
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Teaching how to listen (nodding, eye contact, and repeating) is the "listening" 

training, but here we focus on what you listen to.

While we do not need to be conscious of listening to facts and process, we are 

not good at listening to feelings; that is, emotions.

Therefore, we need to be conscious of what you should question.
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All questions are related. These are closely related in the partyôs mindset, such 

that a party gets emotional by telling facts and there are emotions in the 

background of request escalation.

You should listen to it in the way of making it a little bit easier to understand, on 

which you should focus.
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Narrative



When listening to feelings, open-ended questions (such as "What kind of feeling 

did you have at that time?" and "How did you feel at that time?") are appropriate.

It is important that the counselor should not simplistically paraphrase the feelings 

expressed by the client.



Even when listening to requests and grounds, the counselor should listen to 

(question) them without mediator focusing or guiding to them.



Since consultation is an activity that we unconsciously do on a daily basis, our 

own daily habits and styles come out.

It is also necessary that your own consultation should be observed by a mentor, 

etc. who points out aspects of style that are difficult to notice in oneself.

Common habits as professionals and habits peculiar to that person will be surely 

observed.



Now, move on to negotiations from consultation. Give consultation about what 

can be solved by consultation. However, if there is an adverse party, it will not be 

solved by consultation.

121



122



First of all, we perform negotiation without preparing for negotiations and without 

having prior knowledge about the negotiations.

By doing this, you will experience the feelings of the parties in negotiations.
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[Tips to Trainer]

(i) Fact sheet containing common facts will be distributed to everyone.

(ii) Set up a pair, assign a role of ñHama Agencyò or ñEiko Hisamatsuò to either 

person and provide the fact sheet containing confidential facts to each 

participant. In this case, it will take about 5 minutes to prepare.

(iii) Have the parties conduct negotiation. In doing so, each party should read 

this protocol. It may take about 15 minutes.
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(i) Separate the people from the problem.

Assertion that the other party is wrong will not solve the problem. It is natural that 
there is emotion. Instead of blaming the other party, attack the problem together.

(ii) Focus on the interests, not on the demands.

Behind the scenes, concomitant interests may exist, as well as conflicting 
interests. Think that there is also a valid point in the other partyôs assertion. One 
negotiation involves a lot of interests (money, inter-personal relationships, 
reputation, emotions, personal honor, etc.). The greatest concern lies in the basic 
needs (safety, money, sense of belonging, being admitted, deciding oneôs own 
direction, etc.).

(iii) Prepare multiple options and make decisions afterwards.

Separate planning and decision. Conduct brainstorming, and consider and create 
the options advantageous to both parties. Think about what you will agree.

(iv) Emphasize objective criteria

Agreement should be reached, using objective criteria (market price, 
professionals opinion, customs, laws, etc.). Determine fair procedures. Adhere to 
the principle, not pressure.

(v) Consider best alternative (when not agreed) to a negotiated agreement 
(BATNA).



Think about the significance considering BATNA and method thereof in case you 
cannot agree to.

BATNA is different from the bottom line in negotiations.

It is necessary to forecast and calculate the situation prior to starting negotiation in 
case of breakdown of negotiation. If the agreement below the level of BANTA is 
pressed, the negotiation should be terminated.
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(i) Escalation of activities

This means the tendency to get deeply involved into the initial policy without 

considering the situation change afterwards, once a certain action is selected. 

Even though the conditions surrounding the activities change with the passage of 

time, which shows that the course of action taken previously must be changed, a 

party is bound by the cost, effort, and time already invested, and allocation of 

resources in a way that justifies the first decision continues. Avoid self-denial 

when deciding initial action.

Thought and superstition that the size of pie is determined.

This is likely to happen in the case of negotiations that compete for pie divided by 

the two parties (in the case of labor-management negotiations, etc.). If there are 

multiple negotiation items with priorities, it is possible to make it a problem-

solving type negotiation by realizing a tradeoff.

Mooring effect (anchoring) and adjustment

This refers to the psychological effect in negotiations that a person considers an 

initial stance when entering negotiations and the condition presented by the 

person and the other party at the initial stage to be standards and sticks to them, 

as if a ship stays at the same spot by dropping an anchor even though it moves 

slightly due to waves and flow.

The final agreement as a result of negotiation is influenced by the conditions 



presented at the initial stage rather than the concession action in the negotiation. 

Establishing high goal targets prior to a negotiation helps to limit the anchoring of 

the other partyôs first offer.

(iv) Framing negotiations, framing function (framing)

Even in exactly the same condition, positive framing or negative framing affects 

the psychology of the person who has made the selection of which result would be 

different. Depending on the method of framing, an unreasonable judgment may be 

made, selecting a thing with a higher risk. Selective attitudes are classified into 

risk avoidance type, neutral type, and pursuit type.

Availability of information, information that is easy to obtain

Information is a key in negotiations. However, in reality, there are memories that 

are easy to recall and those that are difficult to remember, information that is 

easily caught by fixed search patterns and information that is hard to catch, 

information that is noticeable and information that is inconspicuous, and others. 

This is greatly influenced by the preference of the person processing information, 

and at the same time, these trends would affect a negotiator's judgment.

Winnerôs curse

"purchased at the auction = won the auction" In many cases, when a person has 

made a successful bid for an item at the auction, the person falls into the illusion 

of "winning the auction." However, having made a successful bid for an item at the 

auction may be simply stated as "Other parties did not bid at that value = other 

parties judged that there was no such value.ò

By decomposing the situation from the viewpoint of the other party, the position 

and the basis of the other party becomes easier to see, and predicting the 

behavior of the other party becomes easier. However, under the actual situation of 

negotiations, the viewpoint of the other party is easy to forget.

Overconfidence and negotiator behavior

The higher the degree of difficulty of the negotiating case, the more often the 

confidence and bias against judgment and choice of the person are combined. 
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Have the negotiating parties score points on the above 4 items.

For example, make the highest point of "Assertive" as 5 and the lowest point as 

1.

Good outcome and good relationship have difficulty in coexisting (money secured 

but relationship collapsed). I cannot comprehend that I was able to talk, and 

assertive and listening also have difficulty in coexisting (while I said what I want to 

say, I could not listen to the other party's story at all).

Success of negotiations (success) will be evaluated according to the size of this 

.
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[Tips to Trainer]

Please ask these two questions to the participants.

Now, the participants have conducted negotiations with preparation and without 

preparation. The answers to what is impossible in negotiation may contain the 

following: I cannot speak of my real intention, I cannot listen to the opinions of the 

adverse party, I push myself trying to win, and I end up with emotional remarks, 

etc.

That is where the mediator comes in.
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Our daily inter-personal relations are established on the basis of some degree of 

relationship of mutual trust. Conversely, we are trying not to have much 

relationship with those with whom we cannot build trust. Coming to think about it 

carefully, when we meet a person for the first time, we notice that we feel some 

kind of anxiety and fear. Jack Gibb, a psychologist, categorizes anxiety and fears 

wriggling in our daily interpersonal relationships into four concerns, and says that 

trust is formed by reducing these concerns.

The most fundamental concern is called "acceptance concernò which relates to 

oneôs membership, such as "Who is this person?" or "Can I get along with this 

person?" which is the feeling when seeing a person for the first time and is also 

the concern that hinders accepting others. The second one is called "data-flow 

expressing concernò which relates to communication such as "I am afraid to say 

such a matter?" or "To what extent can I say?ò which is the concern preventing 

you from freely expressing what you are feeling or thinking. The third one is 

called "goal-formation concernò which arises from the discrepancy between your 

goal and the other's goal such as "Is there any merit for me on this occasion?" or 

"I cannot understand what the other party aims for." which is the concern 

hindering your motivation for negotiations. The fourth one is called "social control 

concern" which relates to leadership such as "Can I take initiative?" or "It is better 

to determine rules?" which is the concern preventing you from freely approaching 

effectively. Gibb hypothesizes that a trust relationship will be formed by 

appropriately reducing these four concerns.

Of course, these four concerns also exist in the mediation scene. Rather, these 

concerns are very strong, since the dispute has already started and it can be said 
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that an untrusting relationship may be a starting point. It is no exaggeration to 

say that successful mediation depends on whether or not a trusting relationship 

can be built by reducing these four concerns that hinder normal and good 

processes.

If a mediator notices a concern during mediation, it is necessary to start 

efforts to reduce concerns by putting the latent concerns into words such 

as ñWhile you may be worried about whether a mediator is really neutral, I 

will properly conduct the mediation in a neutral position." or ñDo you have 

any worry that the other party will not talk to you honestly?"

Mediator are required to refine their ability to form a climate of mutual trust 

through honing sensitivity of concerns arising in these interpersonal relationships 

and reducing the concerns that the mediators themselves have and the concerns 

that the parties have against the mediators, as well as reducing the concerns that 

the two parties have against each other.
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Matters should be determined in a democratic manner.



Brown and Levinson's politeness theory is based on the concept of "face" as a 

key concept. In other words, they comprehend that people have two kinds of 

faces, "positive face" and "negative face," as "basic desire" for the interpersonal 

relationship.
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The positive face is "desire towards positive direction" of the desire to be 

understood, sympathized with, and admired by others, and a negative face is 

understood as "desire involving negative direction" that at least you do not want 

to be disturbed or intruded on by others, even if you are not admired. "Negative" 

here never means ñdenial." It is reasonable to understand it as direction of desire. 

That is, ñdesire to shorten psychological distance" from others is the positive face 

and ñdesire to keep psychological distance from and not to be intruded on by 

others" is the negative face.
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Since mediation is basically conducted through language-based communication, 

maintaining the appropriate communication process is required. The above figure 

is the model of communication when people try to communicate information to 

others created with the application of the theory of Shannon, who made the most 

simplified communication model based on information theory.

I will explain the figure step by step. In step (i), a person experiences 

something. The experience is colored by various nuances and the shape is not 

certain. People want to tell others of such experiences and start communication 

as a sender.

In the next step (ii), the sender converts what was experienced into generalized 

"words" (encoding). At this time, subtle nuances of the experience and 

information beyond words that cannot be put into words will be missed, and the 

amount of information will be less than the original.

In the next step (iii), the sender voices what was thought within the mind 

(transmission). However, in reality the person sends only a small part of what was 

put into words in the mind. For example, while there are many things you've 

experienced or want to talk about when you tell your one day experiences, you 

may end up with a phrase of "I had a good time today" when you actually tell it to 

others. And it may sometimes happen in this step that you say XXX although you 

intend to say YYY. It can be said that it would be within the senderôs working 

area, but from the next step it would become within the recipientôs working field.

In the step (iv), the recipient listens to the words spoken by the other party using 

ears (reception). However, we do not always listen to everything without leaving 
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out a word of the other party. Therefore, the information falls out again here as 

well. There is also a mishearing that the recipient hears as ZZZ while the sender 

has said YYY.

Furthermore, in step (v), the recipient interprets words heard from the sender in 

his/her own way in order to understand it (interpretation). The point of ñin his/her 

own wayò is problematic, and there are quite different interpretations (AAA) from 

what the sender has intended (YYY). Occasionally, an interpretation that is 

completely the opposite (BBB) to the intention of the sender is even done.

And, in the final step (vi), as a result of decoding which has generated "meaning" 

in the recipientôs mind, the recipient believes that s/he "has understoodò what the 

other party has said, but that is already a considerably biased understanding.

C. E. Shannon ñA mathematical theory of communicationò Meijitosho 1969. N. 

Wiener ñCyberneticsò Iwanami Shoten 1984.
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As described above, there is a complicated process in just performing linear one-

way information communication, and as you see the processes from (i) to (vi), 

you can understand that the information is lost and deteriorated more and more 

in that process. For example, comparing with the communication between 

machines such as fax machines and personal computers that is done with 

99.9999 ...% accuracy (although sometimes garbled characters or the like may 

occur), we must recognize that interpersonal communication is extremely 

inaccurate, and, to be exact, what you want to say has not been accurately 

conveyed and what the other party wants to say has not been precisely received.

That is the reason why we "confirm" the sender's statements.
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Letôs think about the mediator's behavior and the environment improvement that 

will enhance the trust with mediators and allow the parties to speak safely and 

securely.
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[Training Tips] There is a simple training exercise as follows: A trainer and a 

student face each other about 5 meters apart.

The trainer slowly approaches the student. The student says "stopò at the point 

where s/he is troubled with the trainer getting any closer.

By changing this combination of men and women, etc., you can see that this 

personal space differs depending on country, gender, etc.
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The scene where we are doing something can be seen from two sides like two 

sides of a coin. One is the aspect called content, which represents what we are 

doing. When we are working, it is the content of job, and when we are talking, the 

content is topics and subjects at that time. Another aspect is called process, 

which is what is happening inside the person or among people when doing such 

thing, such that various emotions are born and changed and various 

interpersonal relationships and their changes occur.

This content and process are often explained by comparison to an iceberg. If the 

content is the part appearing on the surface of the iceberg and the process is 

hidden under the water surface, the content appearing on the water surface is 

easily visible from the outside. In discussion scenes, anyone can tell what they 

are talking about as a theme, as long as they are listening to the conversation 

carefully. On the other hand, the part of the process hidden under the water is 

hard to see although it is big, and as the famous Titanic collided with an iceberg 

and sank, it is said that the danger exists at the portion under the water.

What kind of feelings the two persons talking with each other have, whether they 

are carefully listening to each other, how they think about the other party, and 

how they feel about the current situation are of course hidden and hard to 

understand. Also, as it is said that most of the reasons why people quit their jobs 

are interpersonal relationships, when one is confronted with difficulties in process 

that the personôs feelings are ignored or what the person has said cannot be 

understood, the person gets angry or wants to quit the job, which leads to the 

work failing to progress well. As such, you can see that the process has a big 

influence on the outcome of the content.
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Of course, there are two aspects of content and process in the scene of 

discussion in mediation.

For example, let's assume that the apple tree branch of Mr. A's house came into 

the garden of Mr. B's house, which bears delicious apples. Mr. B harvested the 

apples and made an apple pie, since he thought that it would be no problem to 

take them borne on the branches which have been getting inside his premises. 

However, Mr. A got angry with Mr. B, who took the apples without permission, and 

it became a dispute.

If this problem results in a lawsuit at a court, the court will spell out in black and 

white the factual relationship from the legally reasonable viewpoint instead of the 

two parties having a discussion. Naturally one will win and the other will lose. In 

other words, this is a content-centric solution.

Hikaru Yanagihara ñCreative O.D. Vol. 1ò Presstime 1976
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Let's think about the feelings towards a mediation mechanism and a mediator 

experienced by a party (consulter/applicant) utilizing a mediation and the other 

party called out to the mediation.

There may be misunderstanding, expectation, and anxiety. Letôs consider the 

typical "misunderstanding," "expectation," and "anxiety" from the experiences 

dealing with many cases, although the partiesô feelings differ depending on the 

content of a dispute and the other party.

It should be noted that there is a difference in degree of interest between the 

applicant positively using the mediation and the other party to participate therein.
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[Training Tips] Prepare two kinds of "sticky notes" with different colors and have 

each person write out experiences (not correctly oriented) as much as possible.

You might use the method to write the above frame on a sheet of large-sized 

paper on which those notes are pasted or to paste them on a white board.
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The first meeting between the parties and the mediator is an important scene that 

foretells the success or failure of subsequent mediation.
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The parties get nervous. The mediator also gets nervous.

There are things that can be done as "attitude and environment adjustment" and 

"words" at the first meeting.

Let's have everyone write it out.

[Training Tips] Prepare two kinds of "sticky notes" with different colors and have 

each person write out experiences (not correctly oriented) as much as possible.

You might want to use the method to write the above frame on a sheet of large-

sized paper on which those notes are pasted or to paste them on a white board.
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I think there are additional items other than the above. I want to share everyoneôs 

ingenuity.
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Let's start by inviting the parties to the mediation room.

This is finished before listening to the parties.

[Tips to Trainer]

When there is an observer (C), C will act as a moderator and point out what is 

good about the mediator and issues.

If there is no observer, the parties will point out what is good about the mediator 

and issues.

Then, the mediator will also give his/her impressions of what was done.
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The trainer will show this to everyone.
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Mr. Shannon wrote a monumental article "A Mathematical Theory of 

Communication" when employed by Bell Laboratories in 1948 and is 

widely known as having created a field which became known as 

information theory. In this article, he expresses the idea that "the basic 

problem of communication lies in precisely or approximately reproducing a 

message existing in one point at another point" and mathematically 

showed that it would be sufficient to just send a combination of 1ôs and 0ôs 

in transmitting some information. This has become the basis of digital 

communication technology such as today's Internet, optical 

communication, and wireless communication.
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(1) Ask ñWill you be concerned with it in the same way after a year?ò

This is a hypothetical question that is often used. Since deadlock is sometimes 

related to the current persistence, have a party imagine the case where a little 

time has passed and ask himself/herself to consider the nature of time of his/her 

obsessiveness.

(2) Change roles and think from the other party's position.

This is also a hypothetical question that is often used. For example, ñIf you were 

the other party, how would you feel with your current proposal?ò

(3) Urge the change of the proposal of the other party to be indicated as his/her 

change of the condition.

A stalemate is sometimes caused by fear to move first. It would be mutually 

beneficial if it is possible to indicate that one party can move if the other party will 

change a certain point. For example, ñWhat kind of and degree of change of the 

other partyôs position can change your mind?ò It is also possible to open a caucus 

here.
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ñIssueò in English means what will be discussed as a theme in mediation from 

now on. 

This is the most important thing in mediation training; in other words, it is the 

most difficult point.

For example, please set the issues in the form of question such as "How are you 

going to do?" or as a noun indicating events to be discussed. 

· Be sure to set in multiples. (Preferably three or more)

· Do not set the facts in the past or the points in dispute confirming the presence 

or absence of rights, but please make it the issue to be handled by both parties in 

the future.

· It must not be the issue involving the mediator's evaluation.

[Tips to Trainer]

In order to better understand the "identification of issues" in the voluntary 

negotiation assisting type mediation, let's see the methods of ñidentification of 

issues" or ñarrangement of points in dispute" in evaluation type mediation which is 

positioned at the opposite side. 

In the evaluation type mediation, it seems that emphasis is placed on 

determination of past facts in general. This is because it is necessary for the 

mediator to recognize facts that are the prerequisites for the application of laws 
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and regulations, since the mediator has certain legal assessment in mind when 

proceeding with the mediation.

By the way, if the two parties assert different facts, it is difficult to recognize facts 

or discover the truth. In civil court cases in Japan (civil litigations), legal technical 

structure is adopted such that, in accordance with the content claimed by each 

party, the burden of proof of certain facts is left to the party concerned, and if the 

party cannot prove such facts, they are not recognized. Therefore, there may be 

the case where determination of facts different from the objective truth is made 

depending on the proof by the parties, but in civil court cases (civil litigations), 

judgment is made on the premise of facts obtained by such determination of facts 

(truth in procedural law).

In evaluation type mediation, it seems that each party is generally required to 

assert certain facts or to provide evidence based on the burden of proof as 

described above, and there are many cases where the mediator is attending such 

mediation with a certain strong belief on each fact relating to such case based on 

their assertion and proof. In such a case, since there may be a case where the 

mediator has a strong belief different from the objective truth depending on the 

assertion and proof, it often happens that a solution is presented that is not 

sufficiently satisfactory for a party who knows the objective truth. 
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Let's use examples of negotiations, etc. used so far as cases.
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[Tips to Trainer]

1. Instead of suggesting the options, the mediator first encourages the parties to 

start moving forward by themselves. 

In voluntary negotiation assisting type mediation, the central issue is to face 

with the other party and to overcome issues with the power of mutual dialogue. 

Since the options for solving the issues are related most closely to the interests of 

the parties, it is necessary for the parties themselves to think about them. To that 

end, we will use the brainstorming method.

2. The mediator should not analyze, examine, or criticize the options proposed by 

the parties at the moment. First of all, stick to listening to the parties.

We start the brainstorming by accepting proposals from the parties without first 

evaluating (criticizing) the proposals. It is most important that proposals are 

submitted. Even though it is considered ridiculous at first, it is common that the 

proposals are issued, corrected, and updated, and changed to those with a sense 

of reality.

3. Have the parties propose as many choices as possible, and the mediator is 

required not to stick to who proposed the choice and which party would perform 

the actions expressed by the content. 

Choices are mainly provided by the other party first. If you understand the rules 

that the choice is for solving the issues and that in brainstorming it does not 

matter "Who proposed it" or "To whom it is addressed," the parties would propose 

the choice which would put burden on the proposing party to execute by 
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himself/herself as well as one requesting the other party to do something. 

Because of this, it is a violation of the rules that the mediator would use it as an 

opportunity to urge the proposing party to do it (trapping him/her up with his/her 

own words). Voluntary withdrawal of choice; that is, freedom to get on and off, is 

also important.
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[Tips to Trainer]

4. If the parties cannot come up with choices, it is possible to use some devices.

If choices are not coming out at all, we should consider (1) going back to the 

stage prior to the mediation, including identification of the issues and (2) double 

checking the purpose of the brainstorming. As a part of helping the parties to 

think concretely, certain questions are sometimes effective, such as (1) what are 

the matters you would like the other party to do immediately and in the future and 

(2) what you can do right away and in the future.

5. If the parties cannot come up with choices, the mediator should commence 

action.

When the choices of issues are provided by the parties, there are cases where 

the parties are caught in the existing framework, which sometimes causes them 

to be completely stuck in the mire. There, the mediator may be able to break 

through the state by showing different perspectives and viewpoints. For example, 

as for the subject "What kind of device is there to prevent a needle being mixed 

into a product," it would be instructive for a consumer to indicate ñIt is a major 

premise for consumers that a needle is not contained in the product from the 

consumer's point of view. However, if the product is manually produced, the 

danger remains. At the very least, consumers may want to make sure that 

multiple checks of each other work effectively.ò 

6. From the creation of choices to their combination and ñselectionò

When choices have been largely provided, we will examine the relationships 
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among the choices and proceed to the final "choiceò considering the combination 

of the choices and their relative merits and demerits. But, do not hurry too fast. 

And, if it becomes a specific choice scene, the mediator himself/herself can also 

ask questions about the burden and the degree of realization when moving the 

proposal to the actual work as a "reality check."
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There are difficult situations that would become typical "crises" in mediation.

By experiencing this virtually, it is possible to "manage somehow" even if 

ñresponding well" is impossible.

There are problems that occur frequently in mediation. However, most of them 

arise from a typical pattern whose form may change (many of them can be 

predictable).

This training aims at the following three matters: 

1. You first need to understand that such a situation arises in mediation. If you 

fully understand it (even if you do not know the answer), you will not lose your 

presence of mind and be bewildered, and can deal with the situation with 

confidence (often things may get settled as a result of having confidence).

2. If you are trained beforehand, you can respond promptly and appropriately and 

use the necessary resources (such as help from the administration office).

3. But sometimes it's too late if such a situation has happened. Therefore, before 

such a situation occurs, you should consider the importance of explanation to and 

understanding by the parties as countermeasures.
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- The party has appeared at the mediation complainingly. 

- S/he may not understand the mediation. 
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