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Opinions/Evaluations on the Objection Procedures based on the Guidelines for Environmental and Social Considerations (#1)

Clause

Opinions/Evaluations

1. Policy

®  Current provisions should be maintained.

o Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

o I have no opinion.

2. Objectives of the
Procedures

o Current provisions should be maintained.

® Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

The Examiners’ mandate should be enhanced in several important respects. First, the Examiners’ mandate should include preventing harm and
providing effective remedy to project-affected people (PAPs). The Examiners’ role goes beyond just compliance, and their mandate should
reflect this. Second, the Examiners’ mandate to “encourage dialogues™ should be upgraded to expressly empower the Examiners to facilitate
dispute resolution. As discussed in Section 10 below, the Examiners should be equipped with a distinct dispute resolution function that follows
good practice to ensure an independent and effective process. Lastly, the Examiners should similarly have an advisory function that should
derive thematic and systemic lessons from trends in the Examiners’ caseload and other sources to provide guidance to JICA’s leadership on
improving its social and environmental performance. This three-function model is standard good practice at numerous other accountability
offices.

o I have no opinion.

3. Basic Principles

® Current provisions should be maintained.
o Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

o I have no opinion.

4. Tasks of the Examiners

o Current provisions should be maintained.

® Current provisions should be amended

(Please explain how should it be amended and why such amendment is needed.)
The hiring process for the Examiners is key to effectuating the independence principle codified in the previous section of the Objection
Procedures and ensuring that the Examiners are not subject to undue influence from the Operations Departments. Encouragingly, the
Procedures already embody some good practice standards, such as inclusion of external stakeholders in the hiring process and a post-
employment cooling off period for Examiners before being eligible to work for JICA. The Procedures can further enhance independence by
requiring an analogous pre-employment cooling off period that requires Examiner candidates to not have been employed by JICA in the
preceding few years.

o I have no opinion.
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Opinions/Evaluations

5. Powers and Duties of the
Examiners

® Current provisions should be maintained.
o Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

o I have no opinion.

6. Projects Covered by the
Procedures

® Current provisions should be maintained.
o Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

o I have no opinion.

7. Qualifications of the
Requesters

o Current provisions should be maintained.

® Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

Paragraph 7(2) should be revised to make clear that requesters can utilize representation and/or advisors as the requesters deem appropriate
throughout the complaint process. Civil society organizations and other advisors often play an important role in informing, advising, and
otherwise supporting requesters throughout the complaint process. The Examiners should respect this relationship and be open to the
involvement of the complainants’ chosen advisors in a manner that they request. The current language in paragraph 7(2), as well as similar
language in paragraph 9(10), suggests that representatives should only be utilized when “unavoidable” and requires requesters to demonstrate
“necessity.” This falls short of good practice at numerous other accountability offices that require no such showing.

o I have no opinion.

8. Period within which to
Submit a Request

o Current provisions should be maintained.

® Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

Requests should be admissible for a period of at least 2 years after JICA has ended its relationship with the project proponent. The full
implementation of applicable environmental and social standards is sometimes only achieved after project loans have been fully disbursed and
the “main” project activities have been completed. Moreover, an activity’s social and environmental impacts may not materialize until after
JICA is no longer involved. Thus, the Examiners should accept complaints requesting compliance review throughout the project lifecycle and
for a period of at least 2 years after the project is closed. This is good practice at multiple accountability offices, including the ADB’s
Accountability Mechanism (ADB’s AM Policy, para. 142(iv)) and the GCF’s Independent Redress Mechanism (GCF’s IRM Procedures and
Guidelines, para. 23). Additionally, the World Bank’s Inspection Panel recently amended its mandate to include oversight for projects for 15
months after loan disbursement.

o I have no opinion.
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9. Contents of a Request

o Current provisions should be maintained.

® Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

In order to ensure that local communities can access the Examiners, it is crucial that filing requirements be simple. Requesters should only be
required to outline how the alleged harm they are experiencing or anticipate is tied to JICA-supported activities. Paragraphs 9(5) and 9(6),
which require requesters to cite relevant provisions in JICA’s Guidelines and describe a “causal nexus,” could severely curtail accessibility for
PAPs who lack the technical capacity to identify these factors at such an early stage. These requirements should be removed from the
Objection Procedures. Accountability offices who do not require a nexus include the IFC’s Compliance Advisor Ombudsman, the ADB’s AM,
the GCF’s IRM, and the EBRD’s Independent Project Accountability Mechanism.

Paragraphs 9(8) and 9(9), which require that requesters to have engaged with both project proponents and JICA Operational Departments
before submitting a request to the Examiners, also hinder accessibility and should be removed. There are many reasons why PAPs may not
feasibly be in a position to attempt to resolve their grievances through with other channels. For example, other parties may not be accessible or
equipped to address grievances. Additionally, PAPs may fear reprisals if they attempt to challenge or oppose a project through more local
channels, particularly those lacking the ability to keep their identities confidential. Moreover, processes for raising concerns at the project
level, where they do exist, are frequently inefficient and ineffective because they lack independence, capacity, and resources. Providing
communities multiple means of raising concerns is advisable and when they are robust, communities often choose to avail themselves of them.
However, the Objection Procedures should not create an arbitrary hierarchy. PAPs should be empowered to choose, in the first instance, which
channel is most appropriate for them.

o I have no opinion.

10. Process of the
Procedures

o Current provisions should be maintained.

® Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

Accountability offices can provide a unique value-add if they are equipped to independently facilitate a dialogue that is more likely to garner
the trust of the parties and ameliorate inherent power imbalances between the parties. Although paragraph 10(6) purports to empower the
Examiners to mediate dialogue between parties, the Objection Procedures should be amended to provide for a more robust process, in order to
make such mediation more effective. Good practice at other accountability offices dictates a distinct function for conducting dispute resolution,
including a staff with relevant competency in facilitation. At the very least, the Examiners should be empowered to secure the services of
qualified external mediators, selected via an inclusive process with the participation of the parties involved.

o I have no opinion.
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11. Report to the President

o Current provisions should be maintained.

® Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

The Objection Procedures seemingly provide for the production of only a single version of the compliance investigation report. In order to bring
the Procedures into line with most other accountability offices, the Examiners should be instructed to first disseminate a draft report to all
parties. All parties should have the opportunity to comment simultaneously on the draft report. This would allow requesters and others to review
the draft report and suggest factual corrections, as well as share their perspectives on proposed recommendations for corrective action. To
ensure an equitable process, all parties should comment on the same draft. The mechanism should retain the final decision as to whether to
address the comments received.

o I have no opinion.

12. Opinions of the
Operational Department

o Current provisions should be maintained.

® Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

The process for preparing corrective measures needs to be more robust to ensure it is meaningful for PAPs and results in remedy for any harm.
Though paragraph 12 instructs the Operational Departments to set forth corrective measures in response to Examiner findings, and though the
Examiners “may” relay requester feedback to the Operational Departments, the Objection Procedures should go a step further by requiring the
Operational Departments to consult with requesters and the Examiners on the development of a remedial action plan. Obtaining the ideas and
perspectives of the requesters and the Examiners in the development of such a plan is essential to ensuring that the measures will satisfactorily
address their grievances and redress harms they have suffered. This is good practice at numerous accountability mechanisms, including the
Inspection Panel (World Bank’s Inspection Panel Operating Procedures, para. 70) and IRM (GCF’s IRM Procedures and Guidelines, para. 67).

o I have no opinion.

13. Responses to Examiners’
Report and Recommendations

o Current provisions should be maintained.

® Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

The process for remedying non-compliance can be made more meaningful by empowering the Examiners with a more comprehensive role for
monitoring implementation. Building on paragraph 13(2), the Procedures should empower Examiners to be able to travel, conduct a monitoring
investigation, and otherwise assure themselves and the President that implementation is proceeding on schedule. Examiners should have
autonomy to conduct such activities as them deem necessary, without pre-approval by anyone.

o I have no opinion.
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14. Disclosure of
Information

o Current provisions should be maintained.

® Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

Conducting effective outreach to PAPs is a crucial component of accessibility, as communities that are unaware of the Examiners will not
know to avail themselves of them should they have concerns with a project. The Objection Procedures commendably instruct the Examiners to
collaborate with JICA’s Public Relations Department to make “their presence and activities widely known to the public by preparing and
publishing pamphlets and posting information on JICA’s website . . . .” (Para. 14(5)). However, the Objection Procedures should go a step
further in ensuring that outreach about the Examiners is as effective as possible: project proponents should also be required to take measures to
inform PAPs about the Examiners. Project proponents have logistical advantages for conducting effective and efficient outreach to local
communities about project-related information, including information about the Examiners. This is good practice at the ADB’s Accountability
Mechanism, which “work[s] with the borrower [to] disseminate information early in the project cycle about the Accountability

Mechanism . . . .” (ADB’s AM Policy, para. 211). And the safeguard policies of additional international financial institutions — such as the
Inter-American Development Bank (Environmental and Social Policy Framework, Environmental and Social Performance Standard 1, para.
39) and the U.S. International Development Finance Corporation (Board Resolution - Independent Accountability Mechanism for the U.S.
International Development Finance Corporation para. 5) — require project proponents to disclose information about their accountability offices.

o I have no opinion.

15. Secretariat

o Current provisions should be maintained.

® Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

In order to ensure that local communities perceive the Examiners as legitimate and trust the independence of their processes, it is crucial that
all staff are free from undue influence. Empowering the heads of accountability offices to select staff is good practice at the CAO (IFC’s CAO
Operational Guidelines, para. 1.3) and others. Staff should also be subjected to cooling-off periods that ensure personnel does not go directly
from JICA to the Examiners or vice versa. The practice under the current Objection Procedures, whereby JICA personnel serve in the
Examiners’ secretariat, risks undermining independence and is out of step with good practice.

o I have no opinion.

16. Review of the
Procedures and Interim
Provisions

® Current provisions should be maintained.
o Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

o I have no opinion.




Opinions/Evaluations

Review of Appendices and
other issues

Availability of a sample request increases accessibility for PAPs, providing clear guidance on how to file to communities that may lack technical
expertise. The Examiners and JICA should build on the sample request in Appendix 1 by committing to produce the sample request in other
languages in which a request can be submitted. This would increase accessibility for communities that lack the capacity to easily translate
documents to and from English. This is good practice at multiple peer accountability offices. The CAO makes a range of documents available
“in the official languages of the World Bank Group, and additional languages where deemed necessary . . . .” (IFC’s CAO Operational
Guidelines, para. 1.6). IPAM similarly commits to translating outreach documents “into other official languages of EBRD countries of operation
or territories on a progressive basis, and additional languages if considered necessary.” (EBRD’s IPAM Policy, para. 3.2(d)(v)).
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Opinions/Evaluations on the Objection Procedures based on the Guidelines for Environmental and Social Considerations #3

Clause

Opinions/Evaluations

1.

Policy

o Current provisions should be maintained.
x Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

The current policy provisions do not reflect international best practices for state-based non-judicial grievance mechanisms, as described in the
UN Guiding Principles on Business and Human Rights—which have been endorsed by the Government of Japan. The UN Office of the High
Commissioner for Human Rights (OHCHR) has concluded that financial institutions, including state-owned institutions, should adhere to the
UN Guiding Principles when conducting business activities.

Accountability has become an increasingly recognized and essential part of the development process in the decade since JICA adopted the
Objection Procedures. In a 2018 report to the UN General Assembly, for example, the UN OHCHR wrote, “Ensuring the accountability of
business enterprises and access to effective remedy for victims is a vital part of a State’s duty to protect against business-related human rights
abuses, as required by international human rights law and reflected in the Guiding Principles.” See: https://undocs.org/A/HRC/38/20

Currently, the Policy Clause describes the purpose of the Objection Procedures as “To ensure compliance with the [JICA] Guidelines for
Environmental and Social Considerations.” To align this policy with the UN Guiding Principles and international human rights standards, the
purpose of the Objection Procedures should instead be “To ensure accountability and provide access to remedies for people impacted by JICA-
funded projects.” This language would align the Procedures with international human rights standards and ensure that the focus of the
Procedures remains on the well-being of those who raise concerns.

Moreover, we observe that JICA does not explicitly refer to the Procedures as an “accountability mechanism,” nor does it reference
“accountability” in the Policy or Objectives paragraphs. We strongly recommend renaming the “Objections Procedures” to become the “JICA
Accountability Mechanism.” This is consistent with JICA’s membership in the Independent Accountability Network and would also be
consistent with the name of the ADB’s Accountability Mechanism. Using the word “accountability” signals that JICA takes an approach that is
focused on achieving meaningful outcomes through this process, including access to remedies for project-affected people and accountability
for those responsible for causing harm.

As one example, we note how the ADB describes the purpose of its Accountability Mechanism: “ADB's Accountability Mechanism provides a
forum where people adversely affected by ADB-assisted projects can voice and seek solutions to their problems and report alleged
noncompliance with ADB's operational policies and procedures. It consists of two separate but complementary functions: problem-solving
function and compliance review function.”

o I have no opinion.

2. Objectives of the

Procedures

o Current provisions should be maintained.
x Current provisions should be amended



https://undocs.org/A/HRC/38/20

(Please explain how should it be amended and why such amendment is needed.)
As with the Policy Clause, the Objectives of the Procedures fall far short of international human rights standards. We have several concerns
with the way that the Objectives are currently articulated:

1. The Objectives are not focused on achieving outcomes that improve the lives of impacted people. As discussed above, this includes
providing access to remedies for people who are harmed by JICA-funded projects and ensuring accountability when harm occurs in JICA-
funded projects.

2. We encourage JICA to take a more nuanced approach between the responsibilities of JICA and the responsibilities of its clients. We are
concerned that JICA must make a finding of “non-compliance” as a precondition of “encouraging dialogue.” We recommend allowing the
Examiners to facilitate dialogue between the parties in a broader range of cases, including in cases where the Requestor alleges that the client
has failed to comply with JICA’s Guidelines (and not only in cases where the Requestor alleges that JICA has failed to comply with its own
Guidelines.)

3. None of the actions outlined provide incentive or pressure to change the non-compliant behavior. The language in this Clause appears to assume
that conducting an investigation in itself ensures compliance, where other mechanisms explain the compliance function to mean assessing whether
impacts are attributable to the compliance of the financial institution, or to ensure compliance with the goal of improving social and environmental
performance. Despite JICA’s potential non-compliance, JICA itself does not take any remedial actions under these descriptions against said non-
compliance. If the results find non-compliance, there must be corrective action. And if the party submitting the objections does not agree to a
finding of non-compliance, there must be a process to appeal the finding.

4. The results should be reported publicly, not only to the president, to ensure accountability and independence. This is standard practice at other
accountability mechanisms.

5. Where other accountability mechanisms have specific dispute resolution mandates that are outlined in detail, the Procedures instead offer a
watered-down emphasis on “encouraging dialogue” to “assist” in resolution. Thus, it is unclear whether the objective of “encouraging dialogue” is
intended to be a dispute resolution or problem-solving function. The language as drafted is vague and inadequate to handle disputes effectively. It
does not articulate exactly what the Examiner’s role is in the dialogue, or what “dialogue” might look like (formal mediation? Informal joint
problem-solving?)

6. JICA must do more than “encourage” dialogue. It should provide an independent dispute resolution system to ensure that dialogue is conducted
fairly, impartially, and safely. Other mechanisms such as the IFC’s Corporate Accountability Ombudsman and the ADB’s Accountability
Mechanism have distinct “compliance” and “dispute resolution” functions, here the objective of “encouraging dialogue” falls very short of being
a dispute resolution function.

7. The language in (2) also limits the available options for Requestors, for example, if there is a concern raised and the Project Proponents
refuse to consent to dialogue.

Proposed amendments:

1. Add a first objective that reads “To ensure accountability and access to remedies for people who are adversely impacted by JICA-funded
activities.”




2. Revise the objective on investigating compliance to read, “To ensure JICA’s compliance with the Guidelines with the goal of maintaining a
high level of social and environmental performance.”

3. Revise the objective on encouraging dialogue to read, “To facilitate dialogue between the requestors and the project proponent with the
objective of reaching a mutually satisfactory resolution to issues of concern.”

o I have no opinion.

3. Basic Principles

o Current provisions should be maintained.
x Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

For JICA’s mechanism to be effective, it is important for the individual examiners to have strong relationships with civil society and affected
communities. We recommend several amendments to this clause, in order to ensure that JICA’s mechanism enjoys legitimacy among affected
communities and civil society.

Proposed amendments:

1. (1) Independence — An independent selection process is necessary to ensure actual independence. The selection process must be clearly
explained and not come from JICA (as currently drafted, JICA personnel chooses the “selection committee”) The Examiners must only be
appointed following an independent selection process led by civil society, industry and academia, similar to that of the CAO, rather than
through an internal appointment process under the auspices of the JICA governance. This also speaks to (2) where the neutrality and
impartiality of the examiners are highlighted as key, a challenge to the process when the appointments are not independent.

2. (4) Promptness — While we support JICA’s prompt attention to complaints that are received through the mechanism, we encourage JICA to
evaluate whether the two-month time frame is sufficient for the examiners to engage in dialogue with the Requestors, collect evidence and
documentation, analyze their findings, and complete the drafting of their report.

3. (5) Transparency — Given the growing risks of retaliation that human rights defenders face in raising concerns about the types of projects
that JICA finances, the Transparency section should explicitly articulate the importance of protecting the safety and identity of those filing

complaints who may face risks of retaliation.

o I have no opinion.

4. Tasks of the Examiners

o Current provisions should be maintained.
x Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

Proposed amendments:

Tasks (2) and (3) should be a requirement. It should also be required that they have expertise in business and human rights, including the UN




Guiding Principles on Business and Human Rights and the OECD Guidelines on Multinational Enterprises. Tasks (2) and (3) are not a
requirement if it is only “desirable.” Clarity of language is important for understanding the role and qualifications of the Examiners.

Task (5) needs more explanation. How do the Examiners decide who will take charge, what happens if the views of the other Examiners are

different than the lead’s concerned? (5) Also lacks clarity of language, which is important for transparency and consistency. Revisions of task
(5) are important to provide further information on the process.

o I have no opinion.




Opinions/Evaluations on the Objection Procedures based on the Guidelines for Environmental and Social Considerations #3

Clause

Opinions/Evaluations

5.

Powers and Duties of
the Examiners

o Current provisions should be maintained.
x Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

In subsection (1), the Examiners should have the ability to interview JICA employees under safe and private conditions, such that an employee
will not face punishment or retaliation for providing information to the Examiners.

Similarly, the Examiners should have the ability to speak with affected community members under conditions that are safe and private. In
certain circumstances, this might require the Government of Japan to apply diplomatic pressure to ensure that the Examiners are able to have
these conversations without the presence of host government representatives, project proponents, or private or government security force
officials.

Likewise, in subsection (2), we recommend placing a clearer emphasis on the importance of protecting the safety and security of complainants.
The Examiners have a responsibility to assess the risks to Requestors and to ensure that appropriate mitigation measures are in place. Point 2
of subsection (2) deals with privacy of information but needs more of an explicit focus on protecting the identity and privacy of Requestors,
while taking measures to avoid exposing them to retaliation.

o I have no opinion.

Projects Covered by the
Procedures

o Current provisions should be maintained.
o Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

We strongly support this provision, which is important to help prevent JICA’s involvement in potentially harmful projects. In Myanmar, we
encourage JICA to consider the significant human rights and environmental risks of the Thilawa Special Economic Zone.

o I have no opinion.

Qualifications of the
Requesters

o Current provisions should be maintained.
x Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

We have two main concerns with this clause.

First, the Procedures should allow for confidential complaints, and should allow Requestors to have agents submit the Objections if they
choose, not merely if it is unavoidable. In many countries where JICA operates, there are significant risks to those who may file complaints.
Fear of retaliation is a significant deterrent to raising complaints, and the operations often function in an atmosphere of distrust and lack of
confidence in the official avenues for recourse. The provisions within should allow Requestors to choose their most comfortable avenue of
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complaint, and complaints thusly must be treated in equal measure with complaints submitted directly. In addition, some language should be
included to discuss the role agents would play in following through with the filed complaints.

Second, we are concerned that Requestors can only raise concerns about instances of JICA’s non-compliance. This is appropriate if the
Requestor is asking JICA to conduct a compliance audit of its own performance. However, if the Requestor is asking JICA to facilitate
dialogue between local communities and the project proponent, it should not be necessary for the Requestor to allege JICA’s non-compliance.
In this case, it should be sufficient for the Requestor to allege that the project proponent has failed to comply with the Guidelines.

o I have no opinion.

8. Period within which to o Current provisions should be maintained.
Submit a Request o Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

o I have no opinion.




Opinions/Evaluations on the Objection Procedures based on the Guidelines for Environmental and Social Considerations #3

Clause

Opinions/Evaluations

9. Contents of a Request

o Current provisions should be maintained.
x Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

We strongly encourage JICA to follow the principle of minimizing the burden to Requestors in filing a complaint. Currently, the amount of
information required of Requestors is significant and might deter some communities from preparing a complaint. We encourage JICA to
develop clearer, simpler requirements to make the mechanism more accessible.

As described above, we also encourage JICA to allow Requestors to submit information that relates either to JICA’s noncompliance with the
Guidelines or clients’ noncompliance with the Guidelines. In many if not most cases, Requestors will have more information about the clients’
behavior. They are less likely to have access to information that specifically relates to the actions of JICA staff.

In many countries where JICA operates, there are significant risks to those who may file complaints, and the likelihood of the affected
communities making a complaint is further reduced when they their confidentiality is not explicitly confirmed. Accordingly, we encourage
JICA to include sufficient language to allow for confidential complaints and to ensure that Requestors have an opportunity to communicate
their security concerns. Additionally, under point (9), Requestors should not be required to have to raise concerns first with JICA or the project
proponent. In certain circumstances, the Requestors might face risks of retaliation that prevent them from taking these steps.

o I have no opinion.

10. Process of the
Procedures

o Current provisions should be maintained.
x Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

We encourage JICA to make several amendments to this process, including:

1. Establish a secure process through which Requestors can safely submit a complaint. Widespread internet surveillance, for example, makes it
difficult for Requestors to submit a complaint without having their identities known to the host government. Similarly, the Examiners should
have a process in place by which they can securely contact the Requestors to acknowledge receipt.

2. The Preliminary Investigation clause subsection (3) should be clarified to include what the “relevant matters” are that must be met, and other
criteria which may qualify or disqualify a Requestor. Lack of clear language in this section will be discouraging to communities who want to
make a complaint.

3. Overall, the tone of subsection (3) is very unsupportive of affected communities. While screening for eligibility is common for
accountability mechanisms, the tone of this section appears disproportionately suspicious of any Request. Instead of treating them as parties
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harmed, they place a burden on them and treat them with skepticism. The language and the tone needs to be reviewed to alter where the weight
of the process currently sits, changing this to make the system accessible and easier to follow for affected communities is an important step to
make this process more useful for communities.

4. JICA should provide a formal appeals process in the event that a complaint is not accepted.

5. Subsection (5) says “may” meet with Requestors. Should be changed to “shall” meet. Clarity of the language that places responsibility on
stakeholders to act is essential.

6. In subsection (5), we are concerned that not allowing the Examiners to interview other relevant parties without clearance from the
Operational Dept restricts the independence and impartiality of the process.

7. Subsection (5), the Examiner should be allowed to interview other relevant parties without clearance from the Operational Dept.
8. Subsection (6) needs to be clarified to explain whether the Examiners have a formal mediation function, or just investigate, interview, and
report. The vague language does not provide Requestors and any additional people who may be interviewed may not be so familiar with the

process.

o I have no opinion.

11. Report to the President

o Current provisions should be maintained.
x Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

The language applied in subsection (2), with regard to the role of the Examiners, should be strengthened. If the Examiners determine that JICA
has not complied with the Guidelines, the Examiners must recommend corrective measures, and any other potential penalties that may apply.

The language in subsection (5) needs more clarity of what it means when the Examiner transfers the opinions to the Operations Department,
and what steps the Operations Department is expected to take in order to follow them. This is an issue over what can be expected to happen

after the opinions have been transferred, and the monitoring of those responses.

o I have no opinion.

12. Opinions of the
Operational Department

o Current provisions should be maintained.
x Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

The effectiveness of JICA’s accountability mechanism depends on the institution’s willingness and ability to take action in response to the
findings. This includes measures to ensure that the Operations Department follows through on its commitments.

We encourage JICA to empower the Examiners to provide recommendations to the President for how the Operations Department could take
corrective action on any actions of non-compliance.

o I have no opinion.




Opinions/Evaluations on the Objection Procedures based on the Guidelines for Environmental and Social Considerations #3

Clause

Opinions/Evaluations

13. Responses to
Examiners’ Report and
Recommendations

o Current provisions should be maintained.
x Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

We support the role of the Examiners in monitoring implementation of commitments made by the President and the Operations Department in
response to its reports.

Subsection (2) should have clearer oversight responsibilities to monitor the implementation of the instructions. Without supervision and
consequences for failure to implement the instructions, there is a high risk of noncompliance. For example, in the Thilawa Special Economic
Zone in Myanmar, after several years, many of the recommendations have still not been followed. This can cause continued harm, escalation
of harm, and lack of trust in the Procedures.

This section is crucial as it details who is responsible for monitoring the Operational Department’s responses to the findings under instruction
from the President, and ensuring the recommendations are having and impactful implementation.

This section also lacks some clarity over the timeframe in which responses are to be implemented, what is used to measure satisfaction to the
proposed responses, and the consultation process being Requestors and the responder as to the final plan to be used to respond to the issue.

o I have no opinion.

14. Disclosure of
Information

o Current provisions should be maintained.
x Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

We are concerned that the current information disclosure clause leaves too many loopholes that allow clients to be shielded from public
disclosure of noncompliance. With such shields in place, they have less incentive to comply with JICA’s Guidelines. Indeed, a strong
information disclosure policy is more efficient and cost-effective for JICA, because it provides the clients with a strong incentive to self-
monitor and to ensure compliance. When clients believe that they can avoid public disclosure, greater cost burdens fall upon JICA to ensure
compliance.

Best practice in information disclosure policies, used by the World Bank and others, is to have a presumption of disclosure. This means that all
information is presumed to be disclosed by default, unless a compelling reason exists for the information not to be disclosed. Exceptions to
disclosure should be clear, specific, narrowly tailored, and predictable.

All information should be made publicly available, barring confidentiality and security issues, as the World Bank’s Inspection Panel does. Best
practice would be to follow the IFC CAO, which prioritizes confidentiality and information disclosure, and aims to maximize information
disclosure as critical measures of independence, impartiality, and transparency.

9




Subsection (5) does not provide clear explanation of outreach efforts, and “endeavor” leaves it up to the company how much transparency to
the wider public they have. This subsection should include detailed explanations of outreach efforts, and those outreach efforts should be
robust and appropriate for potential Requestors.

In subsection (6), greater efforts must be made to make the material available in the Requestor’s language. “As necessary” should be replaced

with more specific language, i.e. the language must be translated into the recognized local languages, and other languages to be considered
based on the affected community demographics.

o I have no opinion.

15. Secretariat

o Current provisions should be maintained.
x Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

To ensure independence, the secretariat should be run by personnel who are accountable only to the office of the accountability mechanism and
the president.

o I have no opinion.

16. Review of the
Procedures and Interim
Provisions

o Current provisions should be maintained.
o Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

o I have no opinion.
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Opinions/Evaluations

Review of Appendices and
other issues
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Opinions/Evaluations on the Objection Procedures based on the Guidelines for Environmental and Social Considerations #4

Clause

Opinions/Evaluations

1. Policy

o Current provisions should be maintained.

v oCurrent provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)
e Rehabilitation is essential to include as a policy provision of just resettlement is not enough.
e EIA process should be more open and must include equal gender participation.

o I have no opinion.

2. Objectives of the
Procedures

o Current provisions should be maintained.
Vo Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)
e JICA has to allow all stakeholders to give objections, not just parties, have to make provision to hear everyone who are interested in
protecting environment.
o I have no opinion.

3. Basic Principles

o Current provisions should be maintained.

V0 Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

e Kindly clarify with parameters about your mentioned basic principles for more understanding. For e.g. how do you judge neutrality or
other principles.

e What is your feedback loop to enhance your principles?

o I have no opinion.

4. Tasks of the Examiners

o Current provisions should be maintained.

Vo Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

e Amend provision to choose expert/specialist as an examiner, not just knowledgeable because an expert will do this task better.
e You have to consider the practical reality and make provision that examiner should know vernacular/local language

e NGOs from host country should be involved in selection committee.

¢ Kindly amend the provision so environmental expert can submit their

o I have no opinion.




Opinions/Evaluations on the Objection Procedures based on the Guidelines for Environmental and Social Considerations #4

Clause

Opinions/Evaluations

Powers and Duties of
the Examiners

o Current provisions should be maintained.

Vo Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

¢ Kindly mention what guidelines are you following for human rights protection
e Put information about objection process in public domain

e Training needed to follow principles decided.

o I have no opinion.

Projects Covered by the
Procedures

o Current provisions should be maintained.
o Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

v'oO I have no opinion.

Qualifications of the
Requesters

o Current provisions should be maintained.

Vo Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

JICA has to allow all stakeholders to give objections, not just parties, have to make provision to hear everyone who are interested in protecting

environment

o I have no opinion.

Period within which to
Submit a Request

o Current provisions should be maintained.
o Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

v'oO I have no opinion.

www jica.go.jp/english/




Opinions/Evaluations on the Objection Procedures based on the Guidelines for Environmental and Social Considerations #4

Clause

Opinions/Evaluations

9.

Contents of a Request

o Current provisions should be maintained.

Vo Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

e  All the native/vernacular language of the region should be included.
Confidentiality should be maintained

Protection provisions should be there for whistle blower

Dialogue should not be converted into pressure.

Dispute should not be compromised but resolved.

Fair dispute resolution provisions should be followed.

No pressure on affected people to compromise.

o I have no opinion.

10.

Process of the
Procedures

o Current provisions should be maintained.

V0 Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

o C(larify further what are the special circumstances
e Mediation should be in form of dialogue not as a tactic to put pressure.

o I have no opinion.

11.

Report to the President

o Current provisions should be maintained.
o Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

v'oO I have no opinion.

12.

Opinions of the
Operational Department

o Current provisions should be maintained.
o Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

v'oO I have no opinion.
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Opinions/Evaluations

13.

Responses to
Examiners’ Report and

o Current provisions should be maintained.
o Current provisions should be amended

Recommendations (Please explain how should it be amended and why such amendment is needed.)
v'oO I have no opinion.
14. Disclosure of o Current provisions should be maintained.

Information

o Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

e Local/vernacular language should be included

e Public is not aware about whom to contact for JICA’s projects so display board should be put at the site so people can contact JICA
directly

o I have no opinion.

15.

Secretariat

o Current provisions should be maintained.
o Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

v'oO I have no opinion.

16.

Review of the
Procedures and Interim
Provisions

o Current provisions should be maintained.
o Current provisions should be amended
(Please explain how should it be amended and why such amendment is needed.)

e Feedback loop should be taken seriously to review the processes.

o I have no opinion.
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Opinions/evaluations on JICA's Objection Procedures #5

Comments from Indian groups on JICA's Objection Procedures based on the Guidelines for
Environmental and Social Considerations

JICA is conducting the review of the Objection Procedures in concurrence with the review of the
Guidelines, taking into consideration the opinions given and evaluation made by the users and the
Examiners as stated in the Objection Procedure. This review was much needed and has come after
much efforts of communities, CSO, activists who have been engaging with these institutions to seek
accountability over the years. It is important that the process of review takes into consideration the
demands of the community, and provides space for public participation and consultations.

It is essential for institutions like JICA to have procedures that are enabling for the communities with
strong emphasis on making the procedures simple and mechanisms approachable. The fact that the
review process is ongoing gives JICA an opportunity to review its own projects and take feedback
from stakeholder community and CSOs in order to make the review and the process meticulous. In
that context, it is rather unfortunate that JICA has chosen to review its guideline and procedures in a
manner which is hardly consultative during a pandemic with very little awareness of the process
outside the internet using community.

As one of the biggest recipients of JICA’s funding, this process has significant meaning for India
especially, given the context and trajectory of development followed. India, in recent times, has
focussed on developing massive infrastructure which require enormous investments.

This resulted in India opening itself to mega projects financed by international, national and private
financial institutions. To drive home this agenda, policy reforms are being made for Foreign Direct
Investments, improving rankings in Ease of Doing Business charts, promoting public private
partnerships, and privatisation etc. This is implemented by giving tax benefits to corporates and
diluting all environmental, labour and social laws, making it easier for financiers and corporates to
invest and build infrastructure, neglect and violate community rights with least regard to the
environment. This has very clearly undermined the checks and balances and of democratic and
legislative processes. Changes in laws overnight through ordinances and government orders is a very
common procedure for the government these days while these actions are usually taken during a
state of emergency!

JICA on the other hand is majorly investing in heavy infrastructure projects in India. Over the past
decade, JICA has played an active role in supporting transport sector in India. Be it railway sector
(metro, dedicated freight corridor (DFC), high speed rail (HSR) JICA has a heavy footprint in
India’s infrastructure. Numerous projects have received JICA’s support in energy, road, water
supply and sewage, and agriculture sector. These projects come with heavy environmental andsocial
footprint. In the recent past, HSR or the bullet train project has come under scanner for the massive
environmental and social impacts1. The project has impacted the livelihood of thousands of farmers.
During its complete stretch, the bullet train route passes through critically polluted clusters,
agricultural lands, barren land, hills, rivers, hotels, apartments, slums, residential societies, building
blocks, markets, commercial areas, fruit orchards, tribal areas, hilly tracts, forest land, hilly areas,
rivers, backwaters, marshy land, godowns and more.

Despite Civil society organization reaching out to JICA not much is clear as to what they have done.
Though, JICA claimed that they would take appropriate actions as per JICA guidelines for
environmental and social considerations, nothing much came out of the process. Even though visits
have been made by JICA officials, they have not communicated any further details or informed
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about the process to the community or civil society organisations. The entire process has been totally
non-—transparent.

In recent times, India has seen a curb on democratic spaces to dissent. Archaic laws are being used to
curb dissent. Anti-development and anti-national tags are being used to threaten anyone opposing the
government over their policies. In these circumstances, it is essential for Development Aid
Institutions like JICA to develop robust, comprehensive and strong environmental and social policies
and procedures which keep the interest of affected communities, environment at the core. The basic
principles of participation, consultation, awareness building are critical for any review process,
anything less will make the review process disingenuous.

Concerns with the consultation process:

1. Timeframe and awareness of the review process: Given the global health crisis that is posed in
front of the world, the timeline of sending the comments in a period of almost a month is unrealistic.
There is no opportunity for civil society to reach out to the communities impacted by JICA financed
projects to take feedback from them about the new procedures and what would be useful for
communities. Also, no effort has been made to reach out to the communities or build awareness or
have any consultations with the communities and civil society. The process is limited to internet
users and those who are engaged in the review process.

1 https://www.cenfa.org/blog/jicas-guidelines-violated-in-the-bullet-train-project/

3. Language: The fact that English and Japanese is chosen as the only language for the review
process is highly problematic. It will affect participation of targeted communities in the consultation
process. It is important that regional languages are accepted to make the consultations meaningful to
the community. Considering the fact that JICA has a huge footprint in India and supports massive
infrastructure projects in India, it should have allowed feedback in regional languages.

4. Lack of meaningful consultation with impacted communities and CSOs: JICA with an
opportunity to have consultations with the impacted communities. The fact that JICA has
regional/local presence in India, it was important that JICA should have physical consultations with
CSOs, the impacted communities at local, regional and sub- regional levels. JICA’s regional office
in India could have played a huge role in reaching out to the civil society and impacted communities.
Despite the regional presence no effort has been made to reach out to civil society or impacted
communities.

5. Information only via electronic medium: According to a report by Internet and Mobile
Association of India (IAMAI), only 36 percent internet penetration. In terms of absolute numbers,
urban India with 192 million users had almost the same number of users as rural India. However, in
terms of percentages or penetration, given the disparity of population distribution in urban and rural
India, rural India had a considerably lower penetration level. This leaves a huge chunk of population
where the projects are located out of the purview of Internet usage. More popular mediums need to
be used to ensure the affected communities and concerned individuals/ field organisations are aware
of this process.

Recommendations

1. The Objection process needs to include physical consultations. The consultations should be held at
regional and sub-regional levels targeting the impacted communities and other relevant stakeholders
to make the process meaningful. There needs to be greater effort to reach out the communities which
have been impacted by the JICA investments for their feedback. The consultations need to be
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documented and shared on the JICA website.

2. The language of consultation should not be limited to English and a few other languages but
should be allowed in regional languages. Limiting the language will discourage/ disallow people to
send their feedback. Regional/ national languages need to be accepted as a means of communication.

3. The Internet and JICA website should not be the only medium for information and awareness of
the objection process. It needs to be through other mediums as well.

4. The time frame of the consultation process needs to be reviewed. The fact is that the global health
crisis has shifted the attention of the world in one direction. With the second wave of coronavirus,
travel restrictions these points need to be taken into consideration and an adequate timeframe needs
to be developed.

Recommendations on the Objection Procedures:

1. Need to broaden the objectives: The objectives of the procedures is inadequate must be
expanded from compliance of guidelines and dispute settlement to providing remedy and justice to
people and environment in case of non-compliance of JICA’s guidelines. The entire focus currently
is on resolution of dispute and nowhere do we see the focus on correcting non-compliance and
providing remedy and justice to the impacted. This is a big miss in the procedure. There is a
complete disregard for fixing accountabilities and remedying the wrongs done.

It needs to be understood that the process of resolution of dispute inherently disempowers
communities. This process just adds layers of complexity in the process of accountability. Settlement
of dispute and compliance are two different processes.

‘Settling’ a dispute between a company and community does not entail correcting the non-
compliance of policies. The investigation of non-compliance is to fix noncompliance. In case non-
compliance is found. There needs to be a proper channel for remedy and justice for the impacted.

2. On Examiners: It is also essential that JICA needs to be cautious in hiring examiners who lack
sensitivity to political dynamics and nuances of unequal power relations. Their background and
technical expertise should match the unique condition and needs of the case. This becomes even
more critical in conflict areas and in complex societies with fragmented and hierarchical social
structures.

3. On qualification of Requesters: The fact that there have to be two requestors who are the actual
affected people needs to be relooked. This procedure completely disregards the fact that access and
threat of retaliation are real and an impediment for people to come out in numbers to make a
complaint.

Civil society organizations should be allowed to be representative of impacted people or bring
forward complaints to JICA in case they have any violation of JIC guidelines. This is also important
since very few in the impacted would be aware of the JICA guidelines, to know of the violations.
Civil society/ community organisations are in a better position to work along with the
communities/impacted to raise complaints.

4. On Confidentiality: Even though requests can be made for confidentiality, there is no assurance
that the name of requesters will be kept confidential. This is critical. In countries where retaliation
threats are real and in conflict areas it is essential to protect the identity of the requestors. JICA must
explicitly bring in the provision for requestor confidentiality in case it is requested.
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5. On contents of the Request: The contents of the request put the entire onus on requesters to
establish the non-compliance vis a vis the JICA guideline. There is a complete disregard to the fact
that in most cases in developing countries the impacted communities are also the marginalised
communities whose lands agricultural lands are acquired or those whose livelihood is dependent on
land and forests. The expectation that they will be able to establish non-compliance is rather
unrealistic. The contents of the request should be merely to narrate the environmental and social
damage caused to them. The contents of the request need to be simple and without the requesters
having to establish the nexus between JICA’s non-compliance with the Guidelines and the damage.

Other Important recommendations:

Also, another critical recommendation from civil society is that the JICA should have suo moto
powers to investigate problem projects. The onus of identifying JICA’s lending to a particular
project, understanding the performance standards, knowing about the existence of, and developing a
complaint in a manner acceptable to JICA is on affected communities. This structure disempowers
the communities for they are never consulted in advance with full disclosure of impacts, lenders and
of compensation/rehabilitation for their losses in most of the projects. Hence in projects, JICA has
knowledge about severe consequences, it should have the powers to take suo moto investigation as
well as actions. Particularly in cases of Category A that have potential high risks, the JICA should
proactively look out for the involvement of the potentially affected communities and facilitate their
observations/complaints.

We want to empahsise that examiners should have recommendatory powers beyond its role of
reporting/evaluating violations of in a project. Examiners should have powers to recommend a
moratorium on work until such compliances are ensured. It is important for the reform process to
keep the communities at the center of the process and ensure the independence of the Examiners and
above all, provide communities with a genuine and strengthened accountability mechanism. The
focus alone on resolution of dispute is not enough. Compliance investigation, remedy and justice are
not adequately mentioned in the procedure. There needs to be a complete review of the procedures
from how it exists at this moment. The time period for raising objections needs to be reviewed.
There is an urgent need for consultation with civil society, impacted communities and other
stakeholders to relook this procedure completely.

Anything short of that would make this review process meaningless and false.

The most significant aspects of the review process are its intent and effective implementation of the
policies. The objective of the reform process should be to strengthen communities and to hold
institutions accountable. Also, the process of review should have adequate space for feedback and
consultation with the CSOs and communities, if we want a progressive, strengthened and meaningful
accountability mechanism.
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