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Abstract

This paper tries to evaluate a proposal made by the IMF to introduce a sovereign bankruptcy
mechanism, from the legal viewpoint and in relation to its practical needs.
In November 2001, the IMF proposed to introduce a Sovereign Debt Restructuring Mechanism
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0 SDRMQ a type of bankruptcy procedure for a sovereign debtor, in order to promote smoother and
more efficient restructuring of unsustainable sovereign debt of emerging market economies. While
the private financial institutions, concerned about the abuse of the mechanism by the debtor and a
possible shift of debt restructuring costs onto the private sector, fiercely opposed to the idea, the GO
adopted the so-called two-track approach, under which a statutory approach such as the one
proposed by the IMF is to be explored together with a contractual approach that addresses the issue
through the inclusion into debt contracts of restructuring-friendly clauses such as a majority, as
opposed to unanimous, restructuring clause. The GO subsequently requested the IMF to come up
with a concrete proposal of the SDRM to the International Monetary and Financial Committee in this
April for its consideration. As was observed in the relevant discussion by the IMF Executive Board
in last December, however, the views of member countries are widely divided up to this moment
and, therefore, careful attention is needed to see how these divergent views could be reconciled
toward the April meeting.

This paper tries to evaluate the plausibility of the SDRM, first by examining the characteristics
and problems of the SDRM as a bankruptcy procedure in the light of existing domestic bankruptcy
laws of restructuring type in Japan and the US and, second, by analyzing two major rationales of the
SDRM presented by the IMF, that is, O O the increasing difficulties involved in debt restructuring
reflecting recent shifts in external financing toward bonds, and, ii O the threat of holdout creditors
that disrupt debt restructuring process. En passant, the effectiveness of contractual approach is also
examined.

Major conclusions of this paper are as follows. First, conclusive evidences relating to the
practical necessity or urgency of the introduction of SDRM are not found neither for the proponents
nor for the opponents of the mechanism at this moment. Second, it is difficult to expect the
contractual approach to be a short term practical solution to the problem. Third, regarding the
design of the SDRM, the absence of equivalent to a bankruptcy court may create a balance of benefit
protection under the mechanism between the debtor and the creditors which is different from that
envisaged under the existing domestic bankruptcy law, shifting it toward and in favor of the debtor.
The adjustments to the design of the mechanism to alleviate such problem may bring about a risk of
impairing the effectiveness of the mechanism. This short paper does not arque that the SDRM is
more debtor friendly than the status quo where there exists no sovereign bankruptcy procedure but
it implies that, so long as the issue is examined in an analogy to the domestic bankruptcy laws, if we
would like to have a sovereign bankrupcy mechanism that is highly effective, we might need to
embrace a new framework of thoughts including the establishment of an international bankruptcy

court.
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